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"The followmg are the termis of the grand‘deceimiture: ¢ The Lords of Coun-
¢ cil'and Seffion forefald ~have adjudged, decerned, and declared, ‘and hereby
“-adjudge, decern, and declare, all and fundry the lands and’ others above-
* mentioned, - with all right and title competefit to the faid Thomas Landale, &c,

¢ to pertain and belong to the faid- John Gibfon ‘purfuer, his heirs ‘and affignees’
* heritably, but redeemable always, conform to the a& of Parliament, in pay-

‘ ment and fattsfa&mn of the fums of mioney, pnnmpal annualrents, liquidated
¢ Penalty, .and expences abové and under-written.”” Then the debts are feriatiin

mentioned, ‘and /feriatim and fe, f paratim accumulated.

It may be proper to compare the above libel, fentenCe,‘ and decerniture, with
thofe in the cafe of Lord Camelford’s Truftees againft Major Maxwell of Dal-
fwinton, referred to above, Wherc the decxﬁon was dlﬂ'erent. That cafe, not

till now reported, follows. -

1789.  Fuly 28.
Lord Camelford’s TRUSTEES against MAX.WELL of Dalfwmton

LADY CAMELFORD’S portlou of L. 40,000, was ve{’ced in truﬁees, who had power

to lend the money on mortgage.
For L.11000 of this money, Hugh Maxwell, as comrmﬁioner for “Major
William Maxwell, s brother granted an hentable bond over the eﬁate of

Dalfwmton.
~ L. 3000 of the prmmpal fum’ havmg been paid, upon aﬂignatlon to the bond

to that extent, an adJudlcatlon was led for L. 8ooe, the. balance’ of principal:

fum, Wxth intereft and penalty, libelling in the followmg terms : ¢ There now
¢ only remiains due to the faid ]ohn Sargent and ‘Henry Dagge, (the truftees) in.
¢ virtue ‘of the faid heritable bond, 'a’ principal fum of L. 8000, with the intereff
< of thie whole L. 11,000, from the date of the: fuid hentable bond, to ‘the' date
¢ of the faid aﬁignatlon ;. deducting only L. 2112 : 154, paid at different times,
“ to account of fiid intereft; and whole intereft of the faid balance of L. 8coo,

“ from and after the date of the faid aflignation,: during the not- -payment: And
¢ albeit the forefaid prmc1pal fum.of L.8ovo, and annualrents,.be yet refting and
owing, and- unpald and that-the {aid John Sargent and Henry Dagge; have oft
"¢ and divers times, defired and required the faid Major W;Iham Maxwell, to make
- paynient to-them of the fame ; yet he'not only refufes {o-to do; but alfo will
- not {ecure’ them: thereanent ; wherefore, &c. fuch parts and portions. of the
¢ lands, and. others,’ after-fpecxﬁed pertaining, &c: otight and fhould be decern-’
¢ ed and declared, to pertain and belong to- the faid- ]ohn Sargent and Henry
« Dagge, their heirs and. affignees, as will'be worth and will fatisfy the faid John.
¢ Sargent.and Henry Dagge, of the fums-of money, principal and: intereft, be-
« fore fpemﬁed and a fifth part more, in refpe& they will thereby want the ufe:
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¢ of their money, and be ohliged to take land for the fame; and that over and

~abave the campofition to the fuperior, and expences of mfeftmcnt and proba-
tion ought and fhould be led anent the rental and value of the lands fo to be
adjudgedx in manner fpecified in faid a& of Parliament. As alfo the faid Ma-

:« jor: William Maxwell, ought and fhould be decerned, by decreet forefaid, to
+ exhibit and produce before the faid Lords, the whole writs and ev1dents, &c.;
* and in-cafe the right be good, to purge, &c. or otherwife, all and fingular the

lands, and ethers, after-fpeciiied, pertammg heritably, or otherwife, to the faid
defender, his. predeceﬂ'ms and authors, viz. all and whole, &c. ought and
fhould be adjudized from the faid Major Wiliiam Maxwell, and all others hav-
ing or pretending right thereto, and decerned and ordained to, pertain and be-
leng to the faid John Sargent and Henry Dagge, and their forefaids, heritably,
and i payment and f{atisfaction to them, of the forefaid {ums of money, prin-
¢ cipal and annualrents, and liquidate expences, refpectively before-written, as
the fame fhall extend and be accumulated at the date of the decree of adjudi-

-

-

< cation to follow hereon ; and of the annualrents of the faid extended accumu-

¢ lated fums, from the date of the faid decreet, during the not-redemption there-
¢ of ; and that over and above the compofition to the {uperiors, and expences of

¢ infeftment to follow hereon.’ .
The interlocutor of the Lord Ordmary was: ¢ Adjudges, decerns, and declares,

4 in terms of the libel’

| The decree was extracted in the following terms: ¢ Adjudged and hereby ad-
¢ judge (the lands, &c.)—decern and declare the fame to pertain and belong te the
faid ]ohn Sargent and Henry Dagge (the truftees), and their forefaids, herit-
ably, in payment and fatisfaction to them, of the refpedive fums of money,
principal, annualrents, and liquidate expences before~fpec1ﬁed contained in,
and arifing due upon the heritable bond, and bond of corroboration thereof
before-mentioned, libelled on ; extending, in hail, when feparately accumulated
at the date beregf, to the refpective fums following, viz. the intereft of L. 11,000,
being the original principal fum contained in the faid heritable bond, granted
to the purfuers by the faid Hugh Maxwell, from the 21ft June 1774, the date
thereof, to the 12th October 1780, the date of the pofterior aflignation to L. 3000
of the fuid principal fum, as before-fpecified, (after deduting from faid intereft,
L.2132: 15 4, paid at different times to account thereof, ) to the fum of L. 1357
Sterling money, falvo juflo caleulo~—Item, The forefaid fum of L. 8oco Ster-
ling ftill remaining due, of the faid original pﬁncipal_ fum of L.rt1,000,
. mouey forefaid, after deducting the faid L.3000, afligned by the purfuet in
manner forefaid. Liem, The intereft of the faid remaining principal fum’ of
L. 8cco, from and fince the faid 12th October 1780, the date of the faid aflig-
nation ; extending the faid interef}, at the date hereof, to the fum of L. 6gc
Sterting money, falvo jufto calcwlo. Item, The fum of L. 1600 Sterling, as a
proportiongl part, effeiring to the faid remaining principal fum of the liquidate
¢ penalty, contained in, and due by the forefaid heritable bond, and bond of
corroboration ; and incurred through failzie : And in payment and fatisfaction
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= of snnualrent of the {uid extended accumulated and other foms, from the date
-« hereof, during the not-redemption thereof ;. and that over and above the com.
« polition to fuperiors, and expences of mfeftment to follow hereon.””

Lord Camelfords tmﬁeea brought on a fale of the eflate, and rankmg of thc
greditors.

Major Maxwell obJe&ed in the rankmg agamﬁ tﬁe adjudlcatxon led by the-
truftees, That it cught either to be fet afide # toc0, or at leaft reftricted to a fecu-.
rity for the principal {fum and intereft, on account of pluris petitio: .

The Lord Ordinary found, That the truftees had adjudged for a fium of intereft
more than-was due; and for another fum of intereft which- had. been. paid. to-
them ;, and ordained. the parties to- prepare informations, to. be. rePorted to. the.
Gourt; wupon. the ¢ffoct of thele:-two inflances of pluris petitip.. '

It was pkaded for the truftees, That the adjudication was articulate; and, cans
fequently; that the. inflances of pluris petitio, ought only to. affect. the. adjudica--
tien with regard 10 thofe articles to which they were applicable..

- It was: pleaden f6r Major Maxwell, That although it wefe to.be admitted; that
where anx adjudicdtion ¢ontains feparase accumulated fums, arifing from. differemt

debts unconnelled with each other, it fThould be confidered in.the fame light as ‘if

each particular debt had been made the fubje& of a feparate procefs of adjudlv
cation;s. ndithat; of cowfe, in fuch a.cafe; @, pluris petitie: cught onmly to affe@
that pasticulér dccumulated {um which. was overcharged; yet.the. sule of law:
cught to.be very different, when all the accumulated fums, though kept f{epa-
rate, arofe ot of oxe and: fbﬁ Jame dédt:. “The truftées have adjudded the eftate:
for more than was due to them; upon the ground of -debt on which their adjudica-

tion proceeded ; this, in firict law; ought to have occafioned the adjudication to:

be fet afide in toto. The adjudication; though:-particular in:its arrangement, is in-
reality bt Yne adjudication upon. onte: ground of debt ;. of courfe, therefore, the'
plum petitio.ought, at-leaft, to.be-allowed:its- ulual equitable effe@, of occafion-.
ing the adjudlcauon to.be. reftricted to.a fecurity for the principal fum, and inte--
reft 5 of for the priniclpal fam, intereft, and nesceﬂhry expences accumulated. at.

the’ date of the adjudication. ,
" Phe! fbﬂdwiﬁg wab-the mterk)emor 6f the’ Comtf.

- ¢ Yposr'repért of Lotd Alva, and having -adwifed tiie munial mfomamom far'

¢ the: partles, the Lorps find; That the two. inftances of pluris pc’tztza, being:
P 3‘6‘4 33 ‘and. L. 24 2: 2, can. only affect the. acoumnlate. fumi: it "which.
& ﬁiey aré thelded, beimg L. 1359, as the. balance of anhualtents claimed. at-
¢ the date of the decreet of adjudication Find, they muft. be deduled- from.
¢ ‘that acctmulate furit ;. and that the truftees of Lord.Camelford are to be rank-.

¢ ed for the balanee»thereof;‘ and: for the other actumulate. firms of L. 8000,

¢ L. 6go, and L. 1600, with intereft upon-the whole fron the date.of the decreet:
¢ of adjudication ; and remit to-the Lord Ordinary to proceed acgordingly.”

Major Maxwell offered a reclaiming petition, which was anfwered by the trufs

tees ; upon advifing which, the Lorps found, ¢ That the effe@. of the two in-.
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* ftances of pluris petitio, entitles the petitioner not only to have dedu@ion from
¢ the accumulate fum of intereft, but alfo to cut off the intereft claimed upon

¢ the balance of that accumulate {um from the date of the decreet of adjudlca-

* tion, down to the term from which the pricé of the eftate now fold bears in-

¢ tereft, and refufed the petition quoad u]tm 5 and remltted to the Lord Ordi-
¢ mary to proceed accordingly.’

It appears that in this cafe, the feparation of the articles in the decree, was the
operatlon of the extractor only, not the a& of the judge ; in the fame manner
as in the cafe of Landale againft C'u'mlchael But the diftin@ion had not at that
time been thought of.

- Almoft all the cafes recorded in this Dictionary relatwe to pluris petitio, under
the divifion ¢ Of the DrpT which is the Founpation of DILicENCE, were quot-
ed in the argument.

Major Maxwell had likewife raifed an attion of reduction of the bond, on the
head of ufury ; becaufe one of Lord Camelford’s truftees, viz. Dagge an attorney,
had taken a large premium for agreeing to the loan; but the Court held, that
Lord Camelford not having -been himfelf acceﬁ'ory, could not be affected by this

illegal a&t of his truftee.  (See Usury.)

Lord Ordinary, Akva. o : o
For the Truftees, Blairy Abercromby, Wolfe Murray. - = Geo. Robertfon, W. 8. Agent.
" For Ma_)or Maxwell, legbl, H. Erskiney, Dalzell. . John Syme, W.'S. Agents

* «* The fo]lowmg cafe hkew1fe regards the eﬁ"e& of plurz.r petitio

1797.  June 9.
The Common AceNT in the Ranking and Sale of John Mackinnell’s property,

against "THOMAS GOLDIE

]0HN MACKINNELL Was the managing partner, and ‘kept the books of Carhﬂe
Mackinnell, and Company. The concern having been unfuccefsful, it was dif-
folved in 1482 ; but no fettlement then took place with Mackinnel, and he died
a few years after, leaving both his own affairs, and thofe of the Company, in dif-
order.

At his death he was confiderably indebted to the Company ; but from the ir-
regular manner in which he had kept the books, it would have required a tedious
inveftigation to have alcertained the amount. :

His other creditors having immediately proceeded to adJudge his heritable pro-
perty, George Macmurdo, the furviving partner of the Company, brought an
action of conftitution againft his reprefentatives, for the random fum of L. 1500,
as the amount of the debt which he owed the Company, with.intereft from the



