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denture, but, likewife, of the apprentice not having been at {ea before the date
of the indenture ; and that the purfuer had failed in this particular. The'judg-
ment was, * find the defender. not liablo in damages torthe purfuer.’ (See Juwis-
picTioN——Of the Coust of Seﬁion—--of the Adrmml Court) ’

A&- Crobiey Ereking. . - Alfu Adwaw, Sa/tcn‘or, Ilqy Ca»ﬁbdl. _
Fol. Dic. v. 3. p. 32, Fac. Col; No. 33. p. 30.

Wallace. '

a 7&9. December 32.
EpiNsurcH GLASSHOUSE COMPANY, a,ganm‘ ]Zom SHAW.

SHAW was bound as an appren.tlce fo the Iate A}loa; Glafshpuﬁa Cempany; by
whofc)artmles of copartnerfhip, it was allowed to each partmer to {glt his fhare,
-and transfer his place in the company to any penfon whatever, { that ne - eertain
-telianee: could be had on the continnance of 2my individual member.

. The indentures bore, on the one hand, that Shaw, during the term of his fer-

yice, which was fven years, thould werk * in the Glafshaufs at Alloa, or at any
-+ other glafshoufe he might be ardered to by the {2id- compﬁu.y, dr their manager
¢ for the time;’ and, on the other hand, that the company * thould caufe htm
% to he inftrufted in the different branches of glafs-making.’

Within two years after the date of the indentures, the company refolvmg to
-give up bufinefs, conveyed to a tmufies, for the purpafe of its being fold, the

whole of their flock, in which ‘they comprehended ¢ tbﬁ fervices of the work-

“ men and apprentices engaged ta their works.” - -

The effe@ts were all purchaled by the E.dmburgh Glaishatlfe Company, n
~whofe favour a difpefition, fpfzcmlby mﬂntmnmg the tmnster of thofe fervmes, ‘was.

-executed..

- Shaw continued for feveral months to ferve at th@ Works ul:kdec his ngw maﬁers ‘

but at length he withdrew from them, and. ¢éngaged: himlelf eliewhere. ‘They

ftidl-affcrted their claim to his fervice ; and the judge-ordinary haying fuflained:
that claim, granted warrant for his imprifonment, uatil- he thould find. caution.

to return to the work that he had deferted,. He then brougut the queflion - be-
fore the Court by falpenfion; and
Tuz Lorp Orpivary pronounced judgment as follows :

¢ partners, the new company, or fet of partners, would have been bound. by. the

¢ indentures, and intitled to the fervices thereby ftipulated ; finds no releyant qr.

+ fufficient ground to diftinguith the cafe in queftion. from: the eafe fuppofed, all

¢ the partners having in.this cafe concurred in transfermng their right of partney- .

* fhip, particularly the indentures, to 2 new campany or{et of partners ;. and alfo
¢ finds that they were entitled fo to do hy the.true intent and meaning, and e-

; "Emd:s.; That if. the
“ original partners had. feverally fold or transferred their fhares to 8 new fet of.
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+ prefs words of the indenture ; and therefore finds the Ietters ‘orderly proceed.-
‘ed!

In a reclaiming petition, Shaw pleaded : A deleCtus perfone is implied, when-
ever a free man engages his fervice. No mafter can aflign over his fervant or his
workmen, without their confent ; nor are they required to juftify their refufal by
offering any reafon for it. Could fuch an affignation be voluntarily made, the in-
denture of :an apprentice might ftill more be adjudged for the debts of the maf-
ter, might be arrefted by his creditors, and might become the fubje@ of compe-
tition in a multiplepoinding ; confequences too novel and alarming to liberty even
to be mentioned. No apprentice’s indenture'ever pafled to the mafter’s heirs ; on
the contrary, an adtion of repetition of the apprentice-fee arifes on kis death,
though indeed it may be eluded by an offer to fulfil the obligations-of the mafter.
Fountainhall, 14th February 1711, Cutlar comtra Littleton. No 2. p. 583.

Nor in the cafe of an apprentice to a company is there any exclufion of ‘the
fame delectus. “Were a leafe of lands granted to fuch a company, admitting 2
.change of members, but exclufively of aflignees, it would not give validity toa

“transference of the leafe, that the aflignees were not more different from the ori-

ginal company, than it would have become by the gradual change of members;
wor that thefe individual aflignees might have thus come to conftitute the whole of
the company. It is true, the members of the company were neceflarily fubje@
to change while it fubfifted ; but the diflolution of a company is totally different
from the change of members, the apprentice not being bound to the new com-
pany.

Answered : In general all rights are affignable, Stair, 3. 1. 135.; but there is
-an exception in the cafe of delectus perfone. In contraCts for performance of
work or fervice, thefe having no connection with the perfon of the creditor, are
plainly nothing elfe but obligations ad fadtum preftandum, which are juft as aflign-
-able as any other debt or right. If a perfon -contra® with a labourer to do any
work on his eftate, it feems clear, that fuch a contra& could be effectually aflign-
-ed to a purchafer-of the eftate. Ordinary cafes of apprenticefhip indeed imply
.a deleClus perfone 3 but in the prefent inflance there would have been abfurdity
in theidea, when -applied to a company, the members of which were, by the
.conftitution, changing from time to time ; o that after any given period, though
the apprentice was to continue as much bound as ever, it could not be faid that
any one individual, the fuppofed objec of his delectus, would remain. Nor, by
the indentures, was he to expect any particular manager of the works to inftrut
~him, as-that officer was equally liable to be changed. The only delectus that the

~ ~circumftances admitted of, was that of place; but this is excluded in exprefs

-terms.

The Court at firft adhered to the Lord Ordinary’s interlocutor ; but afterwards
the idea prevailed, that indentures of apprentices were, in their nature, fo far
from being a fubje& of commerce, that the fpecialty of this cafe could not juftify
the transference. And, by a final judgment,
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Fur Lorps *altered that interlocutor, and fufpended the letters fimpliciter.
(Sez PErsoNaL and TRANSMISSIBLE. See SocIETY.)

Lord Ordinary, Gardenston. For Edmbnrgh Glafshoufe Company, Lord Advocate,
G. Fergusson, Alt. Dean of Faculty, M. Ross. Clerk, Home.

Fol. Dic. v. 3. p. 32. Fac. Col. No 100. p. 183.
Stewart. ‘

1793. Fune 26.
James Turnsurr and Mavcom MacDoNALD, against Sir GEorGe HoMz, Baronet.

Arexanper M'KenziE, originally a feaman, in December 1489, bound him-
felf, as apprentice for four years and a half, to James and Alexander Rannie,
flaters and glaziers in Edinburgh.

In 1491, he, on account of fome difagreement with them, left their fervice,
upon which they obtained a warrant from the Juftices of the Peace, to imprifon
him, till he {hould find caution to fulfil his indenture.

In a fufpenfion, which is ftill in dependence, James Turnbull and -Malcolm:
Macdonald were his cautioners.

In {fpring 1793, Mackenzie entered into the Navy, as a volunteer, with Sir
George Home, then regulating captain at Edinburgh ; againft whom Turnbull
and Macdonald brought a fufpenfion and interdict.

For Sir George Home it was

Pleaded : An'engagement to ferve in the Navy faperfedes all former engage..
ments, whatever claim there may thence arife againft the party himf{elf for damages..

"Fhere is no authority for diftinguithing the cafe of ‘an-apprentice from that of 2

perfon under any other engagement. If there had, the ena@ments of 2d and!
3d of Anme, c. 6. § 4. 15. and 17. and 4th Anne, c. 19. § 17. exempting.per-
fons bound apprentices to the fea from being imprefled, in certain. cafes, would:

have been unneceflary ; and there is no reafon why an apprentice to.a tradé at. -

“Jand fhould be in a better fituation.

Anfwered : The contract of indenture is, from. ifs utility, peculiarly deferving:
of protcé'tlml It gives the mafter a. real right in the perfon of his apprentice. .
Hence it has always been underftood, that an apprentice cannot be.impreffed,.
and ftill-lefs enter voluntarily into the fervice of the public.

'The alts of Queen Anne have no connection with.the prefent fubje. It
may be-true, that where a failor Has.regularly entered, his former. engagements-
are-at an-end;. but-the queftion here is, whether Mackenzie was capable of enter--
ing?

"Tue Lorp ORDINARY: reported”the caufé on: mformatlons

Observed on the Bench: A perfon bred to the fea, who afterwards binds him--
felt apprentice to a trade, may be impreffed, and confequently may enter voluns-
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