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woudd :dcﬁpre, and men of mbegrity would fcrup}n to take fuch an advantage of
their: nelghboum .

The fatute is exceptionable in anather view; fince, comprehenfive and ua-
Jimited ‘as its terms are, it cannot, without ablurdity, be extended indifcriminately
to caufes of every kind. ¥or example ; in the cafe of a declarator of marriage,
it is impadlible that a battery, committed by the defender .on the purluer, thould
at once make them married perfons, howewver clear it.might be that no marriage -
Had exifbed..

Awswered, Qf the import @f the flatute of 1594, or.of thofe preceding fimilar
enaGtments which it ratified, ‘there can be no doubt.. Nor-is it lefs certain that
thofe laws are fill in.pbfervance;. as was.detérmined in the cafe of Gordon contra
Gordon, (No 44. supra,) and indome other: late inftances ;- fo - that. all mquwy, :
with refpe®. to the oniginal eaufes of their inftitution, is- ppeeluﬂed =

Tur Lowp Ororeary repoted the caufe ; and:
¢ T'ue Lorps found the battery pendume Hite ‘by the defender Jobn Gailcfpie

¢ fufficiently inftructed ; and thevefore, agveeably to the declarator at the'inftance
¢ of the-purfuer Balfour Fowler, found he had good and undoubted right to the -
*- property of feven eleventh-parts of the.lands of Tod{green;’ &c.
A reclaiming petition againft this judgment, though appointed to be anfwered,,

was- afterwards refufed.
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ANNAND havmg fued Rofs in an aétion of oppreﬂion and damages, the defen= The defen-
der, in a pro- -

der, while it was in dependence, meeting the purfuer, firuck him feveral blows on - ol og o b
the face. Upon this, Annand raifed a procefs of battery pendente lite, concluding . tery, pendente--
againft Rofs on the ftatute of 1594, that decree fhould be given accordmg tothe pecony broke .
terms of the original.libel.. snix.tpotr,shiirslﬁc&ce:a ?
The topics.infifted on were in:-{ubfiance the fame as-were: urged. in the cafe-of: that ﬁt}‘xcirt' e
¢it 1n the -

Fowler contra Gillefpie, supra. . ‘ original ac-
1 i ... tion ought

But Rofs having becorne bankrupt, appearance was alfb made for his creditors,-
who ftated, that they had a material intereit in the queftion, as this penal ftatute, ?f zih;::ﬁf:
if found to be flill in force,” would-operate againft them, and deprive them of all . gﬁft w :u}}"d ;
fund of payment of their debts.. If the ftatute is ftill in force, it ought at leaft to not lifien to-»
be limited to its own purpofe, which was the punithment of the offending party ; =i Ple#

but it would be injuftice to allow.it.to affet the rights of tnird parties, who have -
committed no offence. .
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In every competition among creditors, any individual creditor is entitled to
fcrutinize the grounds of the debts of all thofe who compete with him, gnd by
whofe preference his own fund of payment may be diminithed. In the prefent

-cafe, the creditors confider themfelves as entitled to examine and canvafs the
.grounds of the original a&ion, in which, if the purfuer prevail, their fund of pay-
“ment is diminifhed ;.in the fame manner as they would be entitled to object to
.the conftitutien of any debt of a competing creditor.

It is no fuflicient anfwer to them, that, by the operation of a certain penal fta-
tute, this debt is conftituted againit the common debtor. ‘They have no concern
with that penal ftatute, whofe operation muft be confined to the offender himfelf.
The law might have judged it expedient to punifh mafterful oppreffion, by de-

creeing that the oppreflor fhould lofe his fuit ; but it could never.judge it expe-

dient, that in a competition of creditors, falfe debts Ihould be fuftained to the

prejudice of true; or, what is the fame thing, that no mveﬁlgatlon fhould be al-
lowed, whether the debts are true or falfe.

The Coum however, allowed a proof of the battery

A& M. Ross. Alt. Fraser Tytler,
Fol. Dic. v. 3. p. 70. Fac. Col. No 125. p. 242.

*.* In an incidental queftion which occurred in the caufe Caddel against Morth-
land &c. woce ReparaTioN, the Court again held the laws relative to Battery
pendente lite, to be in obfervance.



