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the que{hon of their validity, which was thoroughly confidered in the cafe pf
Johnften againft Home, a decifion which has been uniformly followed fince that
time.

The prefent cafe, however is attended thh no difficulty whatever. The debt
‘to the bank was contracted in March, and the heritable bond was not granted till
May. During this interval, Mefits Jollie and Duncan had only a perfonal claim
of relief againft Brough ; the heritable bond, therefore, being clearly a further
fecurity, falls under the act 1696.

Tue Lorps unanimoufly fuftained the objea10n.

A reclaiming petition was refufed, without anfwers, on 2d July 1793.

At advifing this caufe, it was alfo obferved, that if a ftatute was to be made ex-
planatory of the a@ 1696, it thould fix the interval of time within which infeft-
ment muft follow on a novum debitum, in order to place it beyond the reach of
the ftatute, as it would be very difagreeable for Judges, even if they were not tied

‘down by the decifions of the Court, that every queftion of mora fhould be left-

arbitrary to their decifion ; and that it would alfo be an improvement on the ad,
‘if the fixty days were only to run from the regiftration, and not from the date of
“the fafine.

For the Perfonal Creditors, Solicitor- General, Patison,
Clerk, Mitchelson.

Fac. Col. No 56. p. 123.

Lord Ordinary, Dreghorn.
For Meflrs Duncan and Jollie, Dean of Faculty, Cullen.

Davidson. Fol. Dic. v. 3. p. 60.
e ——————

1795. Fuly 8.
WiLLiam Keitr, Truftee for the Creditors of Joun SYMmE, against JouN MAXWELL.

ON a fettlement of accounts between Mr Conftable and the late John Syme,
writer to the fignet, his agent, there was a balance of L. 6coo againft the latter,
for which it-was concerted, that he fhould grant a bond to John Maxwell, one of
Mr Conftable’s commiffioners, which he accordingly did, on the 3d December
I
' 7lz/?axwe]1 a few days after, granted a back-bond to Mr Conftable, declarmg,
that the bond, though ex facéz fimply in his favour, was truly granted to him in
‘truft for Mr Conftable.

And on the fame 3d December 1779, Syme likewife granted an abfolute and
irredeemable difpofition of the lands of Barncailzie, and others, to Maxwell ;
‘who, on the other hand, on the 6th of that month, granted a back-bond to Syme,
declaring, that the difpofition was granted only in {fecurity of the bond for L. 6000 ;
and therefore he obliged himfelf, whenever it was paid, to redifpone the lands to

Syme. )
Maxwell was infeft on the dlfpoﬁtlon 17th February 1781 ; and his fafine re-
corded ryth April thereafter, But Syme, till his death, remained in poffeflion of

the houfe and parks of Barncailzie,
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Soen after this tranfadion, ‘Sym’es affairs fll into ddorder; and on 14th June
1781, he waswbliged to retire to the fandluary. '

Upon this, one of his creditors brought a redution of the dlfpoﬁtlon and in-
feftment in favour of Mazwell ; and inthis procefs, in which the parfuers ulti-

‘mately failed, the back-bond, .granted by Maxwell was produced, and the whole

tran{action laid open.

The whole delsts on which the dxlrgence againft Syme had procceded, were af-
terwards paid, and he continued till his death to do bufinels on .a narrow fcale,.
but he was never again folvent. : )

Maxwell having, on 31ft December 1488, become cautioner for Syme in‘a cafh-
account for L. 5300, the latter, of the fame date, -executed in his-favour a bond
of relief, in which he narrated the difpefition gramted by him to Maxwell, and
the back-bond he had received from him ; and .declared, .that the faid- d;fpoﬁnon
fhould fubfilt not enly in fecurity to  Mr Conﬁa’ble of his .debt .of L. 6000, but
alfo in fecurity to Maxwell himfelf, for the confequences of his cautxonary obli-

~ gation ; and to-that extent, he difcharged the back-bend.

© Maxwell having, after Syme’s death, patd a large balance .due on the cafh-
account, he claimed a preference for it over the fubjets contained in Syme’s dif-
pofition, in virtue of the reftriction of his own back-bond.

The truftee for:Syme’s creditors brought a reduction of his fecurity on the a&
1696, c. 5.5 1s¢, Becaufe the reflriction of the back-bond was obtained feveral
years after Syme had been rendered bankrupt ; 2dly, Becaufe it was granted in fe-
curity of a future debt.

In defence, Maxwell \
Pleaded : Syme’s bond of relief being of the fame date with the bond of cre-

dit, the defender’s debt is a novum debitum, to which the a& 1696 does not apply.

Neither does his fecurity fall under that ftatute, as being.for a debt to be con-
tra@ted in future. It arifes from an abfolute -difpofition, quahﬁed by a- back-
bond ; .and fecurities, although for future. debts, when. taken in that fhape are
not affe“ced by.it;; 16th February 1782, Riddel againft Creditors of .Niblie, No
2I1.p. 1154. '

‘Befides, it is-not the difpofition and infeftment which is now fought to be re-
duced, but the reftriction of the defender’s back-bond, which being a perfonal
deed, in no fhape falls under the a& 1696, the ena@tments of which are directed
only againft infeftments in fecurity of future debs.

Answered : An abfolute difpofition, quahﬁed by a back-bond, is fupported ;
becaufe, ex facie of the records, the difponer is wholly divefted of the property,
and no creditor will contract with him on the faith of it. But this will not hold
in the prefent cafe, where Syme was not only allowed to remain in the houfe of
Barncailzie, but where the back-bond, before the defender obtained the reftric-
tion of it, had been judicially produced, which made it publicly known that the
lands were held in fecurity only for a fpecific debt of L.6coo, and that the re-
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Befides, 45 the, Féistfeifcﬁg’m iield”the! Idfeftmm fcIer i trof for Mr
Conl’ca‘ble, hie co\ﬂdJﬁbt‘ invert theHatiwe of Kigxashy (o 'ds thinske it a fecutity
for a piivate debt of Hiit'Gwn, tor the prejudide of' Synie’s other creditots; efpecial-~

1y after Ins bankrugtc.y, as from, that time he Was n’o‘t en‘ti‘tfled td grvé pai‘t’ial pte-
ferences. '

Replied : As the difpofition and infeftment were fuftained in the procefs where
the refiHaioh 8 the bacdk:bond W prod\leed thehdefender, fo-fax from. contagiv.
ing himfelf to,be- put in mala fide by it, Was confirmed in the belief that he was
fafe in acceptmg ‘the fécurity whith ¥iat fight affotded. If Syme’s other creditors
difcovered his reverfionary intereft by means of that action, they ought, “if ‘thsy’
counted upon it, to have immediatedly fecured it, by inhibiting Syme, or adjudg-
ing the back-bond. - —

Neither will it avail the purfuer that the 1nfeftment was origmally granted
only in fecurity of a debt due to Mr Conftable. The defender, from the begin-
ning, had an unqualified feudal righ't to the Birtds in his perfon. Mr Conftable’s
intereft was fecured by a feparate back-bond from him, which he might have def-
troyed without: thewonfent sf:Bythe o his; qradu@s, Syme mlght h,ave fold the
lands to the defender ; and if he had done To, the fale would Have been complet-
ed by a fimple difcharge of the back-bond. Andif a total difcharge of it would
have eﬁ'e&ually vefted hinmy with the firl: ‘propetfy, the dilcharge which he obtain-
ed muft give him an effectual right, corre{ponding to its extent. |

" ¥ YLdR*b - Dkbriekily, < i reflet. thitithe: bomd of :xelief 1788, dilcharging,
ya tikdh, el Ytk Bck-bond, Avas granted wido ontenty with the bond of
ci‘éﬁif £ L 53@' ‘to'Sitf Wrilltas Feibeb and: Wompany,' found, Thet the forefaid
det‘d’ s ot riek ab by thiefidk'dlaufe inthe farute bog6 ; and in vefped that
the ‘dt‘eii d Deeetrtber’ ¥94y, ds; ok ffwdie; an’ abfolte: aid irredeemuble difpefi-

- ibtt of the lakidls, But quahﬁed by a rélative iback -bond, found, That that difpe-,
fition and infeftment does wot' Al windier the fedond  claufe of the &atute 1696,
Bt rraft TabBR i (4961t 6f Me Maxiwell, untibhe isrdiieved of his- erigagements
for Mr Syme, whether prior or poftefiot to the ateiofi the inféfiment ; and, there-
fc)l‘e upbﬁ ‘¥He whole, afloilzied Mr Maxwell fréin %hecreduétion.’

- 'On ¢onfideting a Teclaifhmg ‘petition . and -anfiwels; the Couirt thmkmg the
cafe aftérfdeii with 'difficulty, ordered memwials Dl :

At Hhie edufe edinetobe advifed; itwas . -

Obtérvedon the Beundh : ‘After the »delmal pwon}h&mn of tlse back-sbond it
Wk’ Jdit 46 Well Wndivn to'Syme’s uthet creditors;ithat fhe: difpofition was granted
fulely forithie perpafe of fecuring Mr Cotiltable’s. debt, as.'if a claufe to that pur-
pofe i wppeared n premiv of it. - From theneeforwlard, therefore, the difpofi-
tion_is to be confidered in no other light than as a fecunty ; and, eonfequently,
Mir Gt Rabde Hinnfelf could: ot have - covered; by dueams of it, any future ad-
Tancés He'thight Have made t6 Synie, and far Tefs conld: the defender, ‘whofe only
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intereft in the "difpofition was in the chara@er of Mr Conftable’s truftee. The
reftriction of the back-bond, therefore, falls to be reduced, and that without at
all infringing on the doctrine fixed by the cafe of Riddel againft Nibblie.

The Court, accordingly, by a confiderable majority, ¢ reduced, decerned, and
declared in terms of the libel, in fo far as refpeds the fecurity therein-mentioned,
granted in favour of John Maxwell.’

And on advifing a reclaiming petition and anfwers, they unanimoutfly, ¢ad-
hered.

Lord Ordinary, Fustice-Cler#,
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Securities granted in confequence of Anterior Obligations.

1745. Fune 14. MackiNTOSH ggainst Herror,

LavckLan Mackintosn merchant in Invernefs, owed Duff of Culbin 2000
merks, and the Truftees for Culbin’s creditors having expofed all his effe@s to
roup ; he employed John Shaw writer in Edinburgh, to purchafe this bond for
his behoof, which Shaw did for 2000l. Scots, a fum within the principal and in-
tereft then due, and took the conveyance to himfelf, giving bond to the truftees
for the agreed price, conjunétly and feverally with Mr William Duff of Cromby,
advocate, who interpofed at the defire of Mr Mackintofh.

Mr Mackintofh remitted to Shaw L. go Sterling, to apply to the payment of
this bond, which he interverted to his own ufe. : ‘

John Shaw had alfo engaged Thomas Heriot, merchant in Edinburgh, to be
cautioner for him to the Bank of Scotland, in the fum of L. 2 50 Sterling ; and
he having paid it, and purfuing Shaw for his relief, Shaw afligned to him this
of Mackintofh’s, to the extent of L. 2c00; Scots fo that on the one hand Mackin-
tofh. if found fill liable in the debt, had loft his L. go, and was bound to relieve
Mr Duff of Cromby ; and, on the other, Heriot had engaged with Shaw to bor-
row ‘! {i'm from another hand to pay the Bank, which Shaw having alfo inter-
verted, he had been obliged to pay it befides ; and none of them could expect any

rclief from Shaw,
- Mackintofh raifed a procels againft Heriot and Shaw for declaring a truft in

Shaw’s perfon, and went on thefe grounds, That the purchafe being made for his



