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1798. _7’zme 13.
Hueu MonTcoMIRY, against Srrane, Lexvox and Company

Tur arbiters, in a fubmiflion between Hugh Montgomery, and Strang, Len-
nox and Company, having differed in opinion, they named Mr John Orr, advo-
vocate, as umpire.

Mr Orr pronounced a decree-arbitral, by which he, inter alia, ¢ decerned a-

¢ gainft the faid Company, and the faid Hugh Montgomery, jointly and f{everal-
¢ ly, in payment to James Knox, the clerk, his account of expences, amounting
¢ to the fum of L. 14:2: 11 Sterling.

One of the articles of Mr Knox’s account was, a-fee of five guineas to Mr
Orr, which appeared to have been given on the day the award was pronounced.

Hugh Montgomery brought a redution of the decree-arbitral, in which he,
inter alia,

Pleaded : The umpire’s having given a gratuity to himfelf muft be fatal to the
gward. The payment of an honorary cannot be enforced by diligence ; and if
arbiters were permitted to fix the extent of their own remuneration, it would be
the fource of much oppreffion ; Blair againft Gib, infra b. t.; 15th December
1489, Elliot againft Elliot, infra b. ¢

Answered : If the award is to be fet afide on the ground ftated by the purfuer,
it muft either be on the footing of corruption, or becaufe the umpire has exceed-
ed his powers. But corruption is not even alleged ; and nothing is more com-
mon than for arbiters to give a decree againft one or both of the parties, for the
expences of the fubmiffion, which muft neceffarily include the gratuity to them-
felves ; Dunlop againft Ralfton.*

At all events, the purfuer’s plea can fet aﬁde only the particular claufe which
awards the gratuity, it being wholly unconnected with the other parts of the
decree-arbitral ; 6th March 1474, Jack againft Cramond.}

Tue Lorp ORDINARY, ¢ in refpeé the decree-arbitral under redu@ion, decerns
for payment of an account of expences, wherein there is five guineas ﬁated as
paid to the arbiter himfelf, reduced the faid decree-arbitral.’

On advifing a reclaiming petition, with anfwers, it was

Observed on the Bench : Cafes may be figured, where an arbiter’s giviz mg de-
cree, for a gratuity to himfelf, would fet afide the decree-arbitral iz foto. But as
it happened in this from no 1mproper motive, that bxanch of the award only
ought to be reduced as w/tra vires.

Tue Lorps ¢ found the laft article in the decree-arbitral, decerning againft the
parties, conjunétly and feverally, for a fum of expences, was ultra vires compro-
missi, and that the decreet falls to be fet afide to that extent : But found, That

# Not colle@ted, and the date not mentioned in the prmted papers. See Appendix.
# Not yet colleéted. See Appendix. .
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the arbiter’s having exceeded his power in this inftance, affords no objection to

the other parts of the decree-arbitral.’ .

Lord Ordinary, Fusitce Clerk Braxfeld.
Alt. H. Erskine.

A&. Geo. Fergussen.
Clerk. Home.

Davidson.. Fac. Gol. No 82. p. 189.

Arbiters may be compelled to determine.
. CrEISLY against CALDERWOOD,

Sir RoserT CHEISLY, late provolt of Edinburgh, gave in a petition againft My
William Calderwood, advocate, complaining, That though the faid Mr William
had accepted to be his arbiter, in a fubmiffion betwixt him and Cheifly of Dalry,
his nephew, he refufed to meet, though the term prefixed was near expired ;
therefore craved the Lords might ordain him to meet and determine, conform to
the title of the common law, de receptis qui arbitrium in se receperunt ut sententiam
dicant.— Answered by Sheriff Calderwood, That the Provoft’s claim did not ap-
pear fo clear and legal, and for that and other reafons he refolved to let the {ub.
miflion fall. Tax Lorps confidered, if there had been a claufe of regiftration
he might have been charged with horning to meet and determine; but this be-
ing omitted, the Lorps 1efufed to interpofe in this cafe, or fupply thelr defed.

Fol. Dic. w. 1. p. 49. Fount. v. 2. p. 55.
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1704. February 8.
Warter Camrncross of Hilllop qgainst James Huntrg.

‘Hirrsiop having obtained a decreet againft Hunter his tenant, for fome rents ;

~ he fufpends, and when the fufpenfion comes to be difcuffed by the courfe of th

roll, Hunter alleges, You cannot infift, becaufe the affair flands fubmitted.—
Answered, One of the arbiters, by a writ under his hand, has declared he will
not meddle in the concern any more, fo it is deferted and expired.~Replicd, Ha-
ving no definite time- filled up therein, it lafts year and day from its date ;. and
the renouncing of his axbltel at his interpofition and defire, cannot make it €X-
pire ; 1mo, Becaufe he can be charged with horning, to meet and give out his
decreet. 2do, The other arbiter, with the concourfe of the overfman, may de-
termine without him,— Duplicd, The other party’s deﬁgn is not that the affair
fhould come to any fentence or determination, but to poftpone Hillilop in dili-
gence, whilé the tenant is vergens ad mopmm and putting all his goods and flock-.
ing away; fo that before the year expire, there will be nothing left to affe,
Tue Lorps found the {ubmiffion was yet ftanding, notwithitanding one of




