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1798.  Fune 2. -
The Trustes for the Creditors of PETER FORRESTER, agamft zje TRUS T8E for-

the Creditors of Joun Turner, and ALEXANDER MONTGOMERY.

"AT a meeting of the creditors of Peter Forrefter, whofe eftate was under-
fequeftration, it was propofed, that the commiffioners who had been appointed to-
aflift the truftee; in terms of 33d Geo. Ill. c. 74. § 28. fhould have an a]lowancc
from the funds, on account of the extraordinary trouble they had taken in fhe

management, and the truftee was dlreé’ted to apply to the Cotirt to an&ion the-

meafure.

A petition was- accordingly prefentﬁd ta the Lord O}dmfu‘y on, the Bills, which-
was oppoled: by the Truftee for the, credltors of _]ohn, Tmpe;, apd bl‘ A}exands‘,n
Montgomery, CI‘Cdi[OI‘S of Forreﬁer th cont¢ndgd that the oﬂice Qf ‘commif-
tioner was gratultous oo .

The Court, upon. advifing the petltlon, with 'mfwers &c. whxch they had or-.
dered to be printed, were fo cleatly of this opinion, that they refufed the petition,,

and found the creditors, who had adviled the meafure, perfonally liable in the:

expence of the application and oppoﬁnon to lt., . i
D. Doug/a& "Fac. Col: No 77. p. 182

oy e,

1498. j’une 15 PR
ROBERT GENTLE and Others agazmt ]OHN KIRK and IOHN SIEEDMAN” ;

Jouxn Kirk and JonN STEEDMAN, - cred‘ltors of Andl‘ew Beﬂnet who ‘was infolZ
vent, executed a poinding of his effeéts in Auguft 1596

On the 2th of that month, Andrew Bennet was mcarcerated at the. mﬁance
of another creditor, and thus rendered bankrupt in terms of the ftatute, , .

The 33d George I1L c. 74. § 6. provides, under- eertam limitations, ¢ THat no
¢ poinding of the moveables belonging to fuch bankrupt, ufed Wlthln fixty days
¢ before the bankruptcy, or four kalendar months thereafter, fhall.give a prefer-
¢ ence to fuch poinder; but that every other creditor of the bankrupt having
¢ liquidated grounds of debt, or decrees for payment, and fummoning fuch poind-
¢ er, before the faid four menths are elapfed, thall be entitled toa pr0portlona1
¢ fhare of the price of the goods fo poinded.’

Robert Gentle, and certain other creditors of Bennet, brought an action agamﬁ:
Kirk and Steedman, founded on this claufe of the ftatute, and concluding for a
thare of the peinded goods.

The defenders were cited in this action on the 27th December 1796 ;. and
their defence was, that they. had not been fummoned within four months from
Bennet’s bankruptcy, as requwed by the ftatute..

The Sheriff found, ¢ That the application by the purfuers, claiming under

4



BANKRUPT. \ 1253

* the difigence ufed by the defenders, is mot made thhm the tlme prefcrxbed
< by law?

The purluers haviag brought this judgment under review by advocation, the
Lord Ordinary found, ¢ That the. poinding creditors were fummoned before the
¢ four months from the date of the pomdmg were elapfed, and are therefore en-
¢ titled to aproportional fhare of the ‘price of the poinded goods, in terms of the
¢ a& of Parliament, and under the dedudtions.therein fpecxﬁed !

In a reclaiming petition, the defenders ‘

Pleaded, The day of Bennet’s incarceration is to be reckoned the firft day of
‘the firft kalendar month. ‘- The day omwhich the tranfadltion took place is always
taken intc account, whether time be computed by years; 3 No 160. p.. 1073
Waddel againft Salmond, Stair, v. 2. p- 8%71. woce Dies INCEPTUS ‘Durie, p. 130.
Drummond againft Lord. Cunmnghamhead; voce D1Es IncepTUs :-Or by days
Fount. v. 2. p. 238. Blair againft Magiftrates of Edinburgh, voce Dies Incee-
tus. It follows, that the four kalendar months, within which the defenders
fhould have been cited, expired at midnight on the 26th December, otherwife

there woild” be five-days bearing the/{fame number in four kalendar months, -

which is impoflible.

Observed on the Bench, ‘This café is governed by the principle on which the
judgment, in the cafe of Mercer againft Ogilvie*, was decided in the Houfe of
Lords, 1ft March 1796 (voce DeaTn-BED.) It was there laid down, that in a chal-
lenge .of a fettlement, as on death.bed, the day on which the deed was exe-
cuted was to be.held as an indivifible point of time, not forniing one of the fixty
days, but merely the terminus from which they were to be counted. In like
manner, the 27th Auguit is not in this cafe to be held as one of the days of the
four months, and confequently they d1d not expxre till the 27th December at
midnight. -
 Tre Lmu)s vcfufed the petmon thhout anfwers See DIE§ Inceprus.

Lord Ordinary, Dummuan. For the pcutxoners, Wm. Er:éme Clerk, Mmzm
Dawd:on ‘ - Fuae. Gol. No 84. p 1gI.

*.F See MMaifter, Inghs, and' Co. agamf’c Campbell, Ioth July 1488, Fac Col.
} No 39. P 49. (vace Jys TerriL, & voce ProcEss.)—A redeemable right of land
was fet afide at the inftarice of the creditors of the feller, as importing a con-
veyance omnium bonorum. The purchafer afterwards fettled with the creditors,
and continued to poffefs. Parties who, fubfequent to the’ ‘redution, became
creditors of the feller, were found not entitled te carry on a procefs of fale of
the fubjed, as the property of their debtor. -—The reduéhon benefited only
. thofe who were cteditors at the time.

* 1oth December 1793, Fac "Col. No 84. p. 181.
7 U2
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Whether annualrent due to credltors upon a banLrupt eﬁate after a - fale See-
ANNUALRENT,

The effe® of an Englith comnnﬁion of bankrupt, in- competluon with arre®t-
ments. See No 81. p. 753. and No 82. p. 756, * See FOREIGN '

Effé& of bankruptcy with regard to bills of exchange See BiLr. of EXCHANGE

Operation. of compenfation, and application of the: mgbnt of neuentmn m eaﬁ:s of‘ ’
bankruptcy. See ConwasamoNN. RF_Tamsz,

Excegthn of bankruptcy how proponable. See Qumxzmx,
Qomgetmgns in con_feclqen,qc of’ bank;qp‘tc?z? -S‘?’Q C_F’M?E’EI’EYOI{;
| See CREDITO&&Of w}DEBUNC'p L
Effects of deeds on,desthbed: execused; by mrﬁm lgfomm SeecEEa.Tmm.
See- DEBTOR and CREDITOR.
Confequences of‘one creditor: excludmg others by dlhgence S’ée"D‘fﬁm'Em:E».

Euz incumbet- probaﬂo of bankrupte , In matters tefpo&mg mtory and auratmy..
See DILIGENCE, (preﬂfable by tutors. and cmm)

Compfmtmrt hfer.en& efcbeas; with ered;aora Qee Escsﬂmg;

Competition of creditors claiming under a facxrx‘lﬂty. inv:theiir déﬁt(;r., See FA,CULT}K,E.
Effe& of the Lord Chancellor s certificate of conf'orxmty See FOREIGN
Forelgrr truft,-deed n fa.vqur of credxtors See F OREIGN. S

Competition creditors with the donatar: of forfeityre, See ForPEITVRE.

Latent deeds. Fraudulent concealment. Purchaﬁng goods in a ftate of knownz |
mfolvency Confequence -of a woman being, mduced by fraud to. marry a
bankrupt. See F RAUD. ’

See HEIR cum bmqﬁao

Effe&t of a fale at the mﬁance of an apparent heir, as to credttors. See Her
APPARENT,. -

* Thefé two cafes relative to this fubje&, and referred to woce Foxmcn, are reported voce ARr-
RESTMENT, as in the Faculty Collection. There will be found, woce Foreion, important cor-
reflions on thefe ftatements.



BRANKRURE. 255

Competition landlord with creditons.. e Hpowuec.

Effed of the. hvypm:hec competmt o writers and: agents imr qafes of bai)kmpmx
.See. HEYPOTHEG:. ;

Tnrplied conditions.in affigriatione. grunium banirum.  Sed Iuprogp Connrrioy.
T See Tumnmoxs

lepoﬁtxon of an heritable fubjet to. tru{’tees, for behoof of cred1tors See HE-\
RITABLE ANd: MoVEABLE: ;

. The ngs. pnmleges»mxa crcd:tmtz S&I@Bm
“Fasd el

reditors preferable to fpec1a1 ]egatary mu{’c af{' gn for Tis rehef See LEGACYL

‘11.,0‘.;

Summary Wan'ant to apprehend a banﬁrupt who has ‘fled. See MEDI’IATIO»
AU LY ST I ban uid EM :.}';.:J LTI YOI NP o

What fort of creditors have: the beneﬁt of "the paffive title of Lucrative Succef--
. for post contracfum de Ditum. "~ See PASSHVE TITLE.

Imﬁﬁeﬁ&etmfon {mumtys aﬁ“ dkbwta Ea'marm Saq Emaom aﬂd» Rsmr <

Caia i (,;‘ IL.'IJI V] u’x TEI e of160i OISR

Bsgkmf cse@’mrs twwﬁmal,, o
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Gessio Bonorum. Sufpeuﬁon upon a dzfpoﬁtlon ommsz bonm*um. UK of Grace..

See PRISONER.
How thie oathi of a bankrupt may affe&. his credltors. See PrROOF..

- What proof requifite of the onerous caufés of deeds, in cafes of bankruptcy..
Who are conjun&t and confident perfons See PrOOF.

Proof of the exiftence of a-truft, before the act of 1696, and after that a&. See-
Proor (proved or not proved;)

Heirs and children; as creditors by contrads of marriage; &c.; and’ in compe-
tition with other creditors. See Provisrons to. Hzirs and CHILDREN.

See: RANKING:and SALE..

Rxght in fecurity of debts to be contraé‘ted Indeﬁmte {ecurity.. See RicHT in:
SECURITY.

See SANCTUARY:
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See¢ SEQUESTRATION.

“The effe@s of bankruptcy relative to.copartneries, and the fhares and debts of
the individual partners. .See SocieTy.

Confequences of the bankrgptcy'of a co-obligant. Se¢ SoLIDUM ET PRO RATA.

Whether the bankruptcy of a tenant affords a ground far reducing the tack
' See Tack. '

How creditors aﬂ'e&ed’ by an-entail. See TarLzie,

‘Title to purfue reduction on the head of bankruptcy. :Title to purfue a procels
; of fale of a bankrupt’s lands. Ses TITLE to Pursue.
Whether a truft falls by the -bankru_ptgy of the tmﬁeﬁ\— See TRUST |

Provifions in favour of children whén.neduﬁible as frauﬂ;lleni. Seg F ;{Aéb. -

2o

*,* There is in the courfe.of preparation an Appendix to this Title, in-which many Decifions
of a more recent date, to be found in no other Colle@ion, will appear : Alfo feveral cafes which
have occurred in England, felefted as tending to elucidate the general principles which regulate
the fubje&t. Upon this Appendix, ‘which regards fo important a branch of the -Law, ‘much la.
‘bour has been beftowed, much refearch has been neceffary ; but more are flill requifite. It
would have been improper to attempt to include hurriedly, in the ordinary courfe of the Publi.
cation, the materials which it contains. _



