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an heritable right, which the credxtors ina )ltdlClal rankmg have of aequxrmg pre- No. 90
ferences by dxhgence - ,

‘Answered : A party may take legal stéps, frendente ln‘e, for completing a right
already vested in him; but he can acquire no new right by which the interest of
his competitor may be affected.

Although the conclusions for modxfymg the stxpend and that for proportioning

it among the heritors, be contained in the summens brought by the Minister, he
is, properly speaking, pursuer only in the former, because, provided there be teinds
enough in the parish, he has no interest as to the proportion of stipend to be paid
by each heritor. - In the locality, the titular and heritors are mutually pursuers
and defenders; and, therefore, ex concessis, no one can affect the interest of the
rest; 18th June, 1783, Sommerville and others, against the Earl of Lauderdale*;
9th July, 1783, Allan, and others, against the Earl of Lauderdale * ;. 23d Febru-
ary, 1785, Wilson against the Duke of Queensberry * ; 20th July, 1785, Herries -
against Marquis of Annandale *. The opposite doctrine would be attended with-
much inconvenience. An heritable right so acquired ought, in all events, to have no
retrospect; and, therefore, one scheme of locality would be required for the period
between the date of the summons of augmentation and that of the heritable right,
and another after the latter is obtained; and as different heritors may succes-
sively acquire such nghts, the duration of localities’ might be indefinitely pro-
tracted. ' ‘ :
Observed by the Court: The object of Dr. Lamont’s aCtion was merely to
bring him in /zari passu with the heritors having right to their teinds. The titular
has no mterest in this case; and the heritors can have no proper title to com-
plain.

The Lords (29th June, 1796,) ¢ altered the Lord Ordinary’s interlocutor com-
plained of, and found the petitioner has produced a sufficient heritable right to the
teinds of his lands within the parish, to entitle him to be localled upon only fari
fassu with other heritors having heritable rights.”

A petition against this interlocutor having been followed with answers, the Lords
unanimously ¢ adhered.”

Lord Ordinary, Ankerville. For Dr. Lamont, D. Cathcart. Alt. W. Robertson.
D.D. . Fac. Coll. No. 34. p. 78.

’

1798. November 21.

ALEXANDER COLVILLE, and Others, agazmt The Reverend Davip BALFOUR.

" . . ' . No. 91,
The report of the Sub-commissioners of the: parlshes of Torrybum) and Crombie Lands ex.

bears, that Robert Colville ¢ producit an charter grantit to his predecessors and emP:dtfmf'?‘_

PR - . PENES - . 3 A e . 3 . N ) - PR " en 0
him of the lands ‘of Crombie, cum decimis inclusis, daittet the '11th day of No- E;‘};e,,d», upon

. . : : . : o ) "~ productien of

* None of these are reported ; see ApPENDIX. __—
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vember, 1565 zeairs; and sicklyk producit an charter grantit to his predecessors
and him, ecum decimis inclusis, of the lands of Cultes, daittet the 29th day of October,

155%, corifirmed by his Matie the penult day.of January, 1567.”

In an action for approbation of this report, which the proprietors of Crombie
and Cults founded on as exempting them from payment of stipend, the oldest title
produced with regard to Crombie was a Crown charter, in 1565, confirming a
charter granted by the Commendator and Convent of the Monastery of Culross,
in 1560, which conveyed the lands, ¢ et decimas ad rectoriam earunden terrarum
spectan. inclusas, cum universis et singulis suis pertinentiis ; quaquid. decima ad
rectoriam przdictarum, ut pramittitur, spectan. nunquam antehac divisum a stipite
et trunco separatim cuidam personz, in assedatione concedebantur aut loca-
bantur.” :

The oldest title produced as to Cults, was a charter from the same monastery,
in 1584, disponing the lands ¢ decimis, tam vicariis quam rectoriis, earundem
inclusis.” _ :

On advising memorials, the Court (7th March, 1798,) « found there is no
sufficient evidence produced that the lands of Cults” are * held cum decimis
inclusis et nunquam antea a trunco separatis ;> and approved of the report guoad
ultra. '

- In a petition against this interlocutor, the proprietor of Cults pleaded, That the
notion, that those lands only are entitled to exemption from payment of stipend,.
as being held cum decimis inclusis, where the stock and teinds were feued out toge-
ther by churchmen before the Lateran Councils, is now exploded : That a charter
prior to the act 1587, C. 29. is of itself sufficient; and the expression, nunguam
antea separate, or the like, is superfluous ; 28th January, 1675, Minister of Tulli-
allan against Colvill, Sect. 2. 4. :

Answered : To give the exemption claimed, the stock and teinds must not only
have been feued out together before the act 1587, but the oldest title produced,
must bear evidence that they were at no time held as separate subjects. In the
present case, both parcels of lands were feued by the same manastery ;- and the
difference of expression used in the two charters shews, that the lands were then
understood to be in different situations. '

The Lords almost unanimously adhered.

Act. Geo. Fergusson, Ar. Campbell.
D. D.

Alt. J. W. Murray.
Fac. Coll. No. 98. p. 213.

1799. ~ June 26.
Dr. MrtcHeLL, Minister of the Parish, and The Common AGENT in the
Locavrrry of MoNkTON, against The SocieTy of WRITERS in AYR. |

- "Phe Society: of Writers in Ayr are proprietors of certainﬁshing&n‘n the parish
of Monkton, from which, by a locality, in 1678, #£.2 Sterling yearly were made
payable to the Minister.



