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February 5.
Grorce Youne and HeNry AUueHINLECK agazmt GEORGE Tromson.

1799-

Joun Marsnarr, in 1751, executed an inhibition against James Auchinleck,.
for a small debt due by him ; and in 1754 he adjudged some houses belonging:
to him for payment of it.

In 1483, Marshall conveyed the debt and diligence to John Thomson.

In April 1786, Henry Auchinleck, the son and heir of James, the original
debtor, conveyed the houses to George Young, who was immediately infeft.

In July 1786, Thomson obtained a decree of mails and duties, in an action
which he brought against Henry Auchinleck only.

In April 1797, John Thomson was infeft in the houses, in virtue of the de- -
cree of qdjudication and conveyance from John Marshall. He afterwards raised
a declarator of expiry of the legal against Henry Auchinleck, in which, in No-
vember 178~, he obtained a decree in absence.

In 1790, John Thomson conveyed the adjudged subjects to his son Georgs
Thomson, who was duly infeft in them..

In 1798, George Young and Henry Auchinleck brought a reduction of the
decree of declarator of expiry of the legal against George Thomson, on the
ground, that George Young had not been made a party to the action in which
it was obtained, although infeft in the subjects before its date.

‘Tue Lorp Orpinary found, ¢ that the decreet of declarator of expiry of the
legal, formerly obtained by the present defender, cannot affect the pursuer
George Young, and that, notwithstanding thereof, he is entitled to redeem the
subjects from the defender.

1n a reclaiming petition, the defender

Pleaded ; It is a fixed point, that if an adjudication be formal, a.decree ¢f
declarator of expiry of the legal proceeding on it, although in absence, cannot
be recalled, Ersk. b. 2. tit. 12. § 22. ; Macdowal, b. 3. tit. 2. § 65.; »th March
1794, Campbell against Scotland, No 6. p. 321.; 25th November 1794,
Landale against Carmichael, No 16. p. 305. Amnditis not a relevant objec-
tion to the decree in this casc, that George Young was not made a party to the
action. If the disponee of the reverser be not in possession, it is sufficient to
call the reverser himself ; on the same principle, that, in actions of ranking and
sale, the effect of which is similar to a declarator of expiry of the legal, it is
necessary to call those heritable creditors only who are in possession.

At all events, George Young’s conveyance is struck at by the inhibition used
in 1751, now assigned to the defender; consequently, in every competition
between his right and that of Young, the latter must be considered as v01d

Tue Lorps refused the petition, without answers,

Lord Ordinary, Glenlee.
R. D,

For the Pe&itioner, Geo. Fergusson.. Clerk, Pringl.
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