‘Anxnim,fl'ur: 1] JURISDICTION. ~ 16
¥ qums, principsl and intgrest, conform. to the coticlusionk in the secoud. siter Noo7. '

*¢.native of the libel ; reserving. allmb;ecmds mmam;pm B ;‘; zmw&;::
- The.defenders, in a m:lmmmg petitiony . <. Fon s - o o themfmﬁe-

- Pleaded, 1m0, The use to be made of a decree, when obtameda, cannﬁt cem- spme-debt.
fer a Jumdxctmn otherwise i incompetent. - A. dedlarator.of marriage or divorce, '
or & question strictly..maitime, could- net be brought  before the Cobrt of
fession, in.the first instande, although it. were the sole- abjéct of the dacree to
abtiin such d;kgemeas A pxoceaﬂ from. ¢his (Court-alone. - 1Jpon:the same
principle, the. present action is: incompetain./ By 6th Aane, €i-26..§ 6, 7

- debts due to the Crown can be sued for onlyiin Exghequer ;- and as the forms
and rules of the law of England which are not presymed to ba known in the
Court of Session, prevail in Exchequér, theré is ninre: yeason for ei:cludmg
action on them here, than in'the dther supposed cases. i~ - .-

It is true, that by sect. 8. of the stdtute, debts due to the Cro!vm can be
made effectual agaipst landed property; only adcording toshe law of Skotland ;
but this is'not inconsistent with she dormer ; andywhen the pursueis:have con-
stituted their debt in Exclequer, sbe petitxoners +will not dispute, thzttan ad-
Judlcmon for it will be competent only in this Court..; ,

Qg At all-events, the present antion: mq)rdclgded by the. preinomdalm in
Exchequer; 16th Jamnry Mﬁ, Blsset and Eadwtmds qgatpst Gmsst. No. 78.
‘p 734'1. C s PN
. Nor does the neservamn 9f ubpeneqs dontra z:munmem te:ﬂ)\te the de-
fences. Decrees with such reservations, ire gransed oaly in secanid adjudications
where there is danger from delay, and presuppose the compétency of the
Court . bo: constitute the.debt; They-are newér griomted ifefirst auljudidations ;
because theére the debtor fis: entitléd to'insist for'a spédal adjudication; sdtting
aside lands sufficient to answer the débt, with one-fifth more; whicl can ogly be
done when its precise amount is previously aseertained in a2 competent action.
Antl as no adjudicdtion has been taken against Adiiral Stewart’sestate, if the
pursuers were:to attempt oue, this mode would beddpted by his trustees, . -

At advismg the petitior, an opinion wasigiverin: Favounr of ‘the competency v
of the action; ‘but the petition was refused without ‘ariswers, on the ground -
that ‘the interlocutor reserved all objections, qnd that there was. 1o, harm in al.
lowiitg the decrep to go-out vakat guantiom. . - = .

Lerd Ordinary, Arqua[e. + For théfeniioﬁer, Fou Clété. Clerk ﬂ{msi&. Sy
D.D. Fae. Call, Noi41, 4. 316
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Tre society of Elgskers.at Dalkeith, have, for time xmmeuwr;al bee,n A Baron.
: tomed,m@ctaber annuallyy gozpa,geg comractmgh;he cgndlgmakers essabhs 9‘% Bailie has

power to



appénit - -
sworn ‘séarch-
- érs of the
tallow of cat-
tle slaughter-
ed within the
barony.
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there, for-delivery of the tallow from: thacattle slaughtefed by- them, -at a fixe
ed price, for thesubsequent year, theicandlemakers being entitled: to search-the
tallow delivered to them, and to return, anc} receive dxscoumt for. any 1mpur1-
ties left-amonguity. . - tooox v LaL G b nd o ISP RN

“+ In October::1799, the usual contract was-made for the ensumg year,:;

- In:December 1799, the candlemakers . presented a petition:ta the B&ron-Balhe
of Dalkeith,: who is appointed by the Duke of Bugcleuchythe supsriof,.criving
that, inlimitatibn of a late:regulation. in'Edinburghrand:Glasgow;he should ap-
poirit fwo'persbusgohe chosen by. the flgshers; and the nther by ,thﬁ‘cm&}emakr
ers, to search-the tallow upon oath. Tl tammpnesy s

The Baron-Bailie complied; » ~ - il Lot G100 sl ;’ r

‘Thé fleshers having: resisted the regulatmu, the candletmke.rs, wuh conceurée
of the procurator-ﬁscal applxed to the Sherﬁf of the cominty to. interpnne h:s au-
thority to it. J wiis i1 e i

The fleshers: dxsputed the rlght of the" B‘arcpn-Balhe 10 make the regulatxon ;
and maintained; that they were at least.entitled to an addition of -from 4d. to
6d. a-stone, during the subsistence of the: doneracp: for:the:current year; as:the
higher value of tallow, after passing through:the hands of official searchers.

- The Sheriff “ found:¢hé regulatipn adopted by the Baron-Bailie.by’appoint-
“ ing searchers} is/propet’and ‘expedient 3:{théfefore" interponed his authority
< thereto, and ordained the defenders to carry their rough fat to the weigh-
¢ house of Dalkeith, :there to be inspected and cleaned; under the penalty of
« 55, Sterling for each contravention; besides: confiscation. of the tallbw so de-
< livered. without bemg searched.” oo o b oo i Lot

- A bill:'of |.suspension having - been . passed a petition! Was; presented upon
which parties were héard-at the bar; when 'thet jurlsdxcttamof the Baron-Baxhe
was disputed, and mremorials were ordered.. .- ’

The Candlemakers contended, That by 20th Geo. II c. 48. § 20. ~where-
ever a Baron 'has right to hold markets;-aé in the cade of Dilkeith, the j juris-
diction necessary for regulating the police:of: £hem is raserved to him, and his
Baron-Bailie ; ‘that accordingly the Baron-Bailie of: Dalkeith was in the practice
of preventing unmarketable commodities from: béing exposed there, and even
of seizing tallow not sufficiently purified, andithat the. regulation complained
of, was merely a better mode of securing the tallow being . exposed in:a proper
state, than his former occasional exertions of authority. S

The Fleshers did not now dispute the jurisdiction of the Baron-Balhe., but
they contended, that they were in justice entitled to have the regulation sus-,
pended, or an additional price for their tillow, during the subsisting contract,
as neither the candlemakers nor the public were entitled to receive, at the con-
tract price, the article of superior quality t4‘what was in view when the ‘con-
tract was formed.

The Court weré clear as td the potwer: ke Birofr-Balhe t6 make the regu.
lation, and of the exptdtency ofit. ' The only doubt was ds o the chim of the

fleshers for a compensation during the subsisting contract.
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The Lords refused the bill, reserving the claim of 'the suspenaers for an ad-
ditional price. '
Lord Ordinary, Anlerville.
D. D.

For the CandlemaKers, Lord- Advocate Dundas. (AJt’. Baird.
 Fac. Coll. No. 190. f. 437,

——————
— et et

1801, February 14. - LaureEnce TurNBULL against JoruN Brown. -

Lavrence TurNBULL brought an action before the Justices of the Peace act-
ing under ‘the small debt acts (35th Geo. III. C..128 ;;-and” 39th and 40th
Geo. 1II. C. 46.) against John Brown, wiiter and messenger..: The libel con-
cluded for « Five pounds of damages for fraudulently taking up:money, and
“‘allowing' another ‘messenger to do the same.in a cause of law-burrows, and
¢ keeping up 2 bond of caution, by whichméans the complainer’s wife Janet
¢ Turnbull was committed to prison, when in a bad state of health.” .

"The Justices decerned against: Brown- for #£3." ’ c

Although the statutes above referred to, declare that the sentences of the
Justices are reviewable only by reduction, Brown complained of their judg-
ment by a bill of advocation, on the footing that-they had exceeded their pow-
ers. ‘L'he statutes, he contended, conferred on them a jurisdiction only in
small questions of debt arising out of the ordinary, transactions of life, but th
present -action, although its immediate patrimonial consequences were insigni-
ficant, arose, not from a contract,- but from an. alleged delict of the defender
in his professional capacity. As deeply affecting his reputation, it was there-
fore a question of too serious a nature, for the Legislature, to intend, that, even
in the first instance, it should be decxded accordmg t the summary forms ot
the Small-debt court. SRR ‘ ;

Two of the Judges, moved by the complamer s reasoning,  were for pa%smg
the blll but the Court refused it by a considerable ma]orltv

“si

Lord Ordmary Balmuto.

R. D, Fac. Coll. No. 220. fi. 498.

I wp—— —t——

M érc/z 6.

1804, PLUMBER and Another, afrdtrn‘ HAS’I i and Anothcx

A REGULATION af pohce was made in the ryedr 1799 by the Baron Bailie of
Dalkexth for the: purpose of preventing the butchers of‘that place from expos-

ing to sale taliow in- an impure state, which it seems they had been accustomed,

to do, by mixing with it certain extraneous matter, increasing its weight, and
diminishing its purity:

For this purpose, two-searchers were appointed by the.

No. 8.

No. 9.
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