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No. 14. that the debtor actually reside in Scotland; or-at least had sich “résidence’ o
dwelling-house, or house of business, within a year prior to the application for
sequestration. Now Douglas had resided between two and three months here,
and he bought and sold goods as a merchant,: for which he’ granted bills. -He
has also expressly styled himself ¢ merchant in Glasgow” in an authentic and
formal deed ; and in the power given. to:his attorney, which éntitles him to ap-
pear: for him in;this action, he admits the'same thing, de51gn1ng himself ¢ Tate
«.of Demexara, presently in Glasgow; merchant.” His journey to Scotland wab

- not so:much:a visit of*fnendsh*rp, as in proseéution’of his: trade ; and the'sound
 principle of :the act of sequestration is; that forelgn, ilike: domesnc dnerchants;
cannot carry on trade, or hold  property as: :traders'in | Stotlahd; without' bemg
sub]ecu to the bankrupt laws of this coimtry;:and without rendering tﬁat justice
{0 their crediors, which the'nativermerchant is bound to'render, 5= 7% ==
- The Lords were of opinion, that §. 17. of /the-statute st be ‘explaitied, "in
conformity-with '§ 18, to mean traders.in".Scotland,’ and did not: reach such
cases.as the present :. Therefore refused to- award the i seqﬂestranon.

Lord ‘Probatloner Tyt[er, Kepqrter ! Act H Er .l:fme, F[et:lzer A gent,b M Mamggm”u
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CLERK, and Others, the Adjudgmg Credltors, aganm‘ 'Ehe COMMON AGENT
of the Postponed Creditors of CHARLES qMACLEAN of. KINLOCHALINE.

No. 15. e
Interpreta- IT havmg been; dec@ed (See NQ 13. p:28. :u{tra), that the conjunctxon of
tion of the adjudlcatlans could take. place only with: the: first. adjudrcatlon, the  postponed
;1:;‘::“‘:; ‘gzt creditors, next, maintained, that the adjudication of. George Andiew was not the
relative to  first, ‘and, consequently that all those conjoined with his, could be in no better
ﬁ??%l?ff; situation than those which had-been conjoined ‘with Butter’s: That a bill had
tions. been drawn on, 12th August 1793 by Colonel.Allan. Cameron upon the com-
mon debtor for #£500, which was discounted by Donald Smith and Company ;
and that another bill for the same sum was likewise discounted by them on 3d
September ; these not being retired when due, diligence was done upon them ;
and an adjudication at the instance of Smith and Company, was raised against-
the estates both of Maclean and Cameron, against the last of whom, proceed-
ings were also instituted in the King’s: Bench, he being then:in England. The

adjudigation was intimated on 17th Japuary 1795, in terms of the statute.
During the running of the period of intimation, the proceedings in England
‘obliged Colonel Cameron to pay the debt. Instead of obtaining an assignation
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to the debt and dlhgence, the bllls were delivered up to him with a dmcharge,
acknowledging the payment fromhim.  When it seemed impossible toretrieve
Maclean’s affairs, he granted a’bond to 4 trustee for Cameron, as he was then
abroad; having the vouchers of the debt.in his possession. The bond proceeded
~on the narrative of the transaction; and an adjudication was lediupon it; {29th
April 1797:). Thuys the first adjudication; after it had been'duly intimated; was
neglected by-Gameron, in whese favout,  as retirer of theinﬂs, it stood and
none: of the other creditors ever:tdokidecree upon it. . 2o LT
..George Andrew having intimated- his ddjudication (l 1th June 1’795) as the
fxrﬁl;, twelve creditors appearedy, and ‘were conjoined with himx'in:the decree.
Against their preference, the common agent for tlre postponed creditors, .
Pleaded: .Asicommen law recagnises no.conjunction or aceumuladtion éfactions;
it is only from. statute; 83d Geo. Ik that the. adjndgmgnmdtmmdan derive:any
support to.their diligence. . ‘Wihen to prevent the mecaessuy of each fromi'taking

legal. steps to-adjudge for himself, :the same effect was given to! conjuhction

with the, finst intimated adjudication; ' this was intended to servesas:a common
actioni for, behoof of all- the: creditors], and . never could be:meant to be atthe

capricious, disposal of-the individual ereditor who- raiséd iti - Each was to stand

as much as possible on its own footmg, without belng injured by any defect in
the_first: adjudication.. For each creditor was to raise and signet. his sunitons
before it could be conjoined ; -and he could not extract-his own: pan( of the ge-

neral decree, as if it was a Separate:process ; 38d:Geo. I C. 74.1§: 10. - The
general rule seeniis to.be, -that in»nocase Whatever s theudiligence of . amindi-

vidual credntor, after it has been ‘contmunicated to others; and éonvertsd into 2
general:-process: for -the .common' behoof, to be held-ak: ‘any longer under-the
control of him who began it; orsubject to be: -abandonied; or extinguisheds' fa..
ther than concerns bis individual intetest. .- Thus, when ultimate pérsonal dili-
_gence has been done against a debtor, if his debt should be paid, that indeed is
extxnguxshed but it cannot extmguxsh the character of \bankruptgy Lopsequent
upon it; Earl of Hopetoun against : :Nisbet, 9th November-] 750, . Nas 176.
p. 1098 ; Mackellar against Macmath,.'1st ‘March 1791, No. 190. LP. TT14.

Again, by 1661, every adjudger within year ‘and day of the first effectual ad-

judxcanon, is entxtled to a fuari prassu preference. The creditor may dlscharge
this adjudication, may destroy the evidence of its completion; but the other
creditors are entitled to have the whole reinstated, as 3, dlhgqnce to the parti-
cipation of which they are by statuie admitted ; Streit agamst Lord Northesk,

18th December 1672, No. 23. p. 248 ; Maclurg against - Murray, 28th, Ja-

nuary 1676, No. 27. p.. 256 Stralton agamst Bell, 7!:1; Ng)vemjber ;6;19,
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T{)e co;nmon debtor’s amerest is, nearly concerned, that no cred1t9r shgu;q; e

have it jn ‘his power, by delaymg to take decree. after i muma.non, to defeat the

right. of those whp were ready to be conjoined with hzm, as each could lead L S¢, o

parate processes, and, the whole evil of the old. law would return, . L i
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No. 16.

A sequestra.
tion suspend-
ed till an of-
fer of compo-
sition should
be censidered
by the credi-
tors.
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The adjudgers

Answered : If the argument be well founded, that if a summons of adjudxca-
tion have at any time been executed, this must be held to be the first adjudica-
tion, it seems to lead to this conclusion, that it is of no consequence whether the
adjudication was raised lately or twenty years ago; whether the debtor was in
flourishing circumstances, wvergens ad inopiam, or bankrupt; whether the debt
was paid and discharged, or unpaid and outstanding ; whether it was a well or
ill founded process of adjudication ; whether it was dismissed or sustained ;
whether it was immediately dropped after being brought, or carried on txll
decree ; whether the debtor had sufficient defences to cast the summons on in-
formalities, or upon the merits of: the case ; whether other creditors appeared
in it, or let it be dropped without’ takmg notice of it. It would be so difficult

_to say when the first adjudicdtioh against any estate had been led, that the be-

nefit of the gari passu preference would be lost, and each would adjudge for
himself, and thus each adjudication would come to be ranked again according
to its date: No one could be sure but that some steps towards an adjudicatioh
may have been at some time or other taken and insisted in, which would de.
prive that one to which he could be conjomed of the name and privilege of a
first adjudication. :

This case, it appeared ta.the Court, had been omitted among the provisions
of the bankrupt statutes:; but it likewise appeared, that in teason, and accord-
ing to the spirit of those statutes, it was to be held that here the adjudication
first raised, had fallen to the ground, in respect of ‘its being discharged, or not
insisted in; and therefore, it was found that the adjudication of Andrew was to
be held as the first; and cofisequently, that ‘these credxtors,! whose summonses
had been. eo*yﬁmed with it were preferable, {24th November 1801.)

Lo which. judgwmient, on advising a petmon ‘with answers, they adhered, (5th

\Iarch 1BO2i) Ll :
s

Lord Ordinary, Jﬂi‘z’rville. ‘ “For the Postponed Creditors, SoImtor-G'emraI Blazr, b
M. Rose, G J. Bell. - Agent, K. Mackenzie, W. 8. ' LT
Alt. J, Clerk, Duff ~ Agent, Ja. Watsos, W. 8. : Clerk Mtnzm
Fooiioo R Fac. C_oll, No. 34. p.°69.
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180‘2: Mizfc}z‘“lo. WiLkie’s Creditors, against WIL»KIE.

On17th’ October 1801, Wilkie’s estate was sequestrated and he was or-
dained (26th January 1802) to make over all his effects to the trustee on or
before the 12th of February, in the usual form ; his public examindations were
fixed to take place on the 12th and 26th of that month. Havmg shown an un-
wilfingtress to execate the disposition of his effects, the trustee for his creditors
required him to do so on 10th February, under form of instrument : Then, as
well as at his first examination on the 12th, he positively refused to dispone.



