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rthe.m, it is all thatcan raasonably be requmed The regutation may be ex-
tremely properwhen confined to the market of the Burgh ; but the Bailie has
no power to enact any regulation to be binding' over the whole country, and
to apply to persons over whom he has no jurisdiction. - 2dly, Even if the com-
plaint were just,. the tallow-searchers are not the persbns who have a right to
make it. .

- The Court, npon cons:demg the petmon with answers, (Sth February 1864)
altewttheannerlecutor of the Lord Ordinary, anﬂ remuted to his Inrdsh;p to
refuse the: bill, and to:find . expenses due. o

A reclaiming petition against this interlocutor was. heﬂxsed w;thOut answers.

Some of the Judges thought, that the regulation of the Baron-Bailie was
strictly local,-and .could not bé extended oyer the trade in general. But the
majority of the Court held, that' this regulation, which seemed proper in itself,
would be tatally nugatary, if the commodity sold by-the butchers within the
Burgh to strangers were not be comprehended under it.

Lord Ordinary, Gullen.
i Alt, Corbety

I

For Advocators, Baird.

Agent, Geo. Clapperton, W. S.
B Agent, HAlex, Ferrie. .

© Cletk, Menzies. ;
‘ Fa" Coll. No‘ 154. ‘ﬁ. %‘5.

‘«_+"Qn the same same day, in the case of Stxll &e. agamSt the Magistrates of

Aberdeen, the Court fonnd the same duty exxgible upon rough tallow as.

uyon teﬁned

== )

Jm 29, Sar Bwuum Dunnan and Others, Petxtxoners

Tax pmsb_ytery of Cmthness lumng assessed t&e ‘heritors in the sum of
£1250.. 15n 114 for mbﬁﬂdmg the church of Wick, the Reverend William
Sutherland, the minister of the parish, became the: undertaker of the building:
For this purpose, he granted to the presbytery (7th May 1796) a bond ‘along
with cautioners, under a penalty of #£250, for executmg the work properly

- The-price was payable by mstalments, amd necordmgly was regularly: pald
bygthb heritors. .

By the terms of thebond dm ehnrcb'whslobe finished: in the month of
January 1798; according to a particular plan.' 'When Mr. Sutherland applied
to the presbytery (18th June 1799) to.have the church mspected the heritors.

contended,. that besides not having finished the work in the time to which he

bad been. restricted, he had not acquitted himself of the obligation, either in.
his.observance of the plan, or in the extcution of the work. This the heri-.
tars.offered-to. verify, by the testxmony of the tmdesmen who had been em-u

ployed. L
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The presbytery, however, declined to admit their testxmony, but ordered an
inspection by tradesmen - selected by Mr.. Sutherland reserving to the heritors
the power of objecting to their report. .

After various proceedings, the presbytery dlscharged Mr. Sutherland (12th
July 1799), and found the building sufficient, upon his performing some in-
significant additional work, till which the bond was not to be delivered up.

- In the mean time, Sir. Benjamin Diinbar;and the other heritors of the parish,
brdught an action ‘against-Mr. Sutherland ‘and his cautioners, concluding, that
they should be ordained to fulfil the contract: they had undertakén, and deliver

.over the church finished, in a substantial manner, in terms of the plan or to

pay a certain sum in name of damage&
:Against this-action, Mr. Sutherland pleaded That.in the business of erect-

:mg the: church, he was accountable only to'thre presbytery of Caithness : That

at the hands of the presbytery he had already been'in a great measure exonew-
ed of his engagements, and would be so completely, when the few repairs point-
ed out by them were finished.

The Lord Ordmary pronounced this mterlocutor, (18th January 1804)
¢ In respect that the defender Mr. Sutherland was appomted by the presbytery
« of Wick “to be undertaker for bulldmg the church in question, and that it
““ was to the presbytery he and his cautioners granted bond for the due execu-

¢ tion of the work ; in respect farther, that by the said bond granted by him

« and his cautioners, it was expressly prov1ded ‘that execution should pass at
¢ the instance of the presbytery and their moderator, and that it is not the
< heritors, but the presbytery, who can effectually discharge the said bond, and
<« exoner the defenders of their obligation ; and, lastly, in respect that the
¢¢ heritors, from time to_time, while the work was gbing on, paid their several
¢ instalments for the expense of the building, without making any objections
%¢ thereto as improperly or insufficiently executed ; dismisses the present action,

< sustains the defences, assoilzies -the defenders from the conclusions of the

¢ pursuers’ libel, and decerns; finds expenseadue, and allowsanaccountthepe.

¢ of to be given in.’ : G ca
‘The heritors reclaimed, and - : A :
‘Pleaded : In all cases where a. burden Is’ to be 1mpdsed upon the herxtors of

/ a parish for the execution of those works which are connected with the Eccle-
- siastical, Establishment, 'the’ interference 6f the presbytery becomes necegsary

to legalize the assessment upon the heritors;.and to:make.it ex;gxble from:those
who have not given their consent to it. . Thus far the presbytery is the guar-
dian of the public interests, and their guardiaship is exerted:as well!in the as:
sessment as.in seeing that the purpose for which it i§ made has been:fulfilled.
But if they should at any time neglect. this, the Supreéme Qourt has:the-power
of controul, at the instance of the heritors who-have the chief . interest in it,:as
upon them the whole burden is imposed. When the contract is entered into
with the presbytery, and the bond executed in their favour, they there are act-
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ing for all concerned,~for: themselves as the guardians of the church, and for
the heritors, by whose money:the work is'to be pérformed,’: 1fany thing has
been done amis:in the execution of this trust, the heritors miay. then appear' in
their own-persons, and vindicate their civil rights,

This was elearly the unanimous opinion of. the Courtr- T hey therefore re-
‘mitted the: petxtldn to the Lord Ordimary, to receive:a condescendence on the-
merits of ithe:case;  and recommended to the. heritors’ to bring an advocation.
of the proceedings of the presbytery, which, bemg conjoxned with ‘the other,.
the presbytery:might become a-party in' the action against-Mr. Sutherland.

Several of ‘the Judges gave it as their opinion, that the! presbytery, except
from tolerance, have no jurisdiction whatever in the building of churches: The
application in- such a case” should be made::ito the. Judge-Ordinary. +iAs to
marises, they have the superintendence conferred upohthem expressly by statute,

¢

subject, Howéver, to review by the civil coupts /.~
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IA’ bxll of suspens;on and mterdxct;was presented by %:Alexandér C&nvas, Cash-
ier of the. Commercial Baik: of .Aiberdeein;:cm‘mp&guung' of'vcertam proceedings
of the:lieutenancy of, tbat-county ;iin: the ‘execution of . the; militiaiactss . /The
suspender: was balloted for, instead of one.who; havitg been drawn to supply
thie place ofa. discharged man,:had paid the: statutory. penalty.. He contend-
ed,.shit the Lieutenancy. were; not. warranted by the militia acts:in ballotmg
tof supphy the - place: of a: mangiwthe: had. paid the penalty; and that the law in
makinggrovisidn for- the application of: penaltles, pqmned Qm‘a different m@de
of supplyingsuch:a-deficiencyi; 4, -+ .

A prglmumy objeetion upon the point of gunsdxctmn occurred, from a pro»
vision in one of the militia acts, the 42d of Geo. IIL § 173, <« That no order.
¢ of :conviction' made by.-any; Lieutenant, -of any .county, stewartry, city.
« or.plaeg; on-hy-any two er mere Deputy-Lieutengnts, or.by. any one Deputy-.
< Lieuténant{together. thh,anyeneJusuce of the Pegce; or,by,anylusnce or, Jusq
« tices-of the Peace, by virtueiof; this act, shall be removed by bill.of. advocatien
% out of the county, stewartry, city,: fown or. place, wherem such order or €on-
¢ yietion ghall-have been made, to . the Courx of Session ;, -and .that. no blll of

¢ advoeation or. suspl.nsxon@sha)} superse;de execution, or, other. proceedu]g up--

I su,ch order; or conviction se. made in- pursuance of this -act, but that -
« execution and other proceedmgs shall be forththh hadand made th,ereupon,

« 1mmed1ately upon cpnvmtxon.
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