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-Liord Ordinary, except in so far as it ordained the defender * to-deliver -up
£¢ the whidle sheets in his possession, or in-the possession of any other person
*¢ for. his behoof, whereon;any -part of the said. two works publishied by the
& pursuer-are printed, in.order to be made waste.” It occurred, that as the
Lord- ‘Ordinary had superseded the question as to penalties, his Lordship must

have supposed that the delxvermg up the sheets to be made waste formed

Do part of the:penal provisions in it, but only followed out the dec«laratory and
prohibitory enactments ; whereas, the majority of the Court rather inclined to
bé of.the:opinionj that this made part of the penal provisions of the statute, as
it:implied-a forfexture ‘consequently, that it would be cut off by the limitation
infroduced as to ‘all action for penalties: .A.-person.who had 'surreptitiously
printed any work, where the claim for:penakieés was cut off, ‘might be prevent.
~ed from selling thecopies during a cértain:period; after-which, however,
he ‘might be" at: lrberty to sell them, the rxght of the autber havmg then
céased. S
“The Court therefore remitted to the Lord Ordmary to hear partxes further
as‘to delivering up the sheets to- be made waste, and adhered to« the mterlocutor
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"1804' .Jun'e 1. CADELL and ’Dwms, and Others, agam.rt STEWART

'A Book was pubhshed at Glasgow by ‘Thomas Stewart; bookseller, ( entltled
¢ Letters addressed to Clarinda, by Robert Burns, the Ayrshire Poet.” This
performance consisted of ongmal correspondence, which had never been pub-
lished, and contained a variety of letters wiitten by Burns to a lady, who, after
the death of the poet, put them mto the possessxon of Stewai't and consented
to their publxcatxon f

"Soon after thieir appearance, Cadell and Davies, booksellers in London, and
William Creech, bookseller in Edinburgh, havmg acqmred -vight to all the
compositions of Burns, presentedabill of suspenision and intérdictagainstthe pub-
lication. An interdict was granted, and the bill was passed. "When the cause
came to be discussed, appearance wis made by the brother of Burns, and by
the curator of his children, who concurred in the application. The Lord
Ordinary . took the cause to report ; and the suspenders

Pleadéds "Whatever doubts may have arisen with regard to an author’s ex- -

clusive property at comron law, in 4 work that Has been published, his pro-

perty in manuscnpt has never been dlsputed It arises both from the right

which every man has to the offspring of his own labour, and also from the
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controul over the publication of his works, which is necessary to preserve the
literary reputation of an author; 4. Burrow’s Reports, p. 2498. Hence, the
question in cases of literary property, depends upon two things ; 1st, Whether
the author has transferred his right to the emoluments of his labour; and,
2dly, Whether he has given-his consent to commit his literary character upon
the performance.

When an author presents to his friend the manuscript of a. work, this cir-
cumstance cannot of itself infer a transference of his pecuniary interest, far: less
bestow a licence to expose his work by publication to the criticisin of the world,

~-All that is transferred is the right of using the manuscript as such, and of deriv-
- ing all the advantage that can be derived from its perusal as a manuscript,

Accordingly, in the noted English case of Lord Clarendon’s History, it was
found, that the person to whom his Lordship had intrusted the manuscript,
might-make every use of it except the profit of multiplying copies by printing
the history ; Duke of Queensberry wersus bhebbeare, July 81, 1758, 4. Burrow,
p. 2880, :

Baut the case is infinitely stronger with regard to epistolary composmon, than
a regular work intended, and in some measure prepared, for the press. It can
never be presumed to be the intention of an author, that his confidential cor-
respondence should be published, and that his literary reputation should thus
be made to depend upon careless or confidential communications destined for
the eye of a friend, but not for the animadversion of the public. There is be-
sides sufficient internal evidence, that the author never intended the letters to

Clarinda should be published. Neither can it ever be supposed to have been
his object to transfer any pecuniary interest that-might be reaped. from these
letters to the lady to whom they were addressed. If any profit be derived -

from the publication of his correspondence, it ought certainly to belong to his
children, who are entitled to the profits of his literary exertions, and not to the
person to whom the letters were addressed, upon whom Burns never intended
to bestow any pecuniary emolument.

It is in vain to pretend, that a letter is a gift, and belongs absolutely to the
receiver, who may make what use of it he pleases. The manuscript is indeed
a gift, and becomes the property of the person to whom it is addressed ; but he
has no right to alter its nature, and to use it in any other way than as a manu-
script; Dodsley against Macfarquhar, 1775, No. 1. supira.  Accordingly, a
letter is considered not as a gift, but as a special property in the receiver, who
has at most only a joint interest in it with the writer ; Pope versus Curl, Aitken’s
Report, vol. 2. p. 342..

* But farther, independent of their pecuniary interest, the children of Burns
are materially interested in preventing any injury to their father’s hterary
character, and have in that view a right to hindersuch of his works from being
published as may tend in any degree to lessen his reputation: But though a
selection of these letters, if carefully edited, might possibly have formed a work
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mot: unwomb:ymﬂfhmbm characten of their author, they. arg in, their present
state- c‘emtuﬂy naﬁx»icm th&;lmpéﬁﬂm Of the. prubl;c, foxpwhich: they were never
intended.. ot eysod :

Answea:ed The propesty of these letters has beeq tr@p&fepred by ;he volun-
tary copgent Qf the aushos, teianather. PaLtys who aqquired a right to them with-

out any condition or limitation, ;p;i who is therefore-entitled to every legal use

thaghmymdem,ved from the property.. .Ihezs;;;pegde;g bave no stronger right
than,the author; himself wauld have. had; 3ad if; Byrpshad ‘been alive, and

Clarigtiashad ghosemoto,setsin;them, ' he could,ngt have claimed the, possession.
of those letters by any of the modes of recovering property recognlsed in law.

He coyld not:have reclaimed them by a.1¢i vindicatiog because there is no corfrus

toi be thesubject.of a,7ealastion i for it isadmitted, that.the: p.mperty of the
paper upon which the letteg.g,yfggg( }vxxtt;emwas Bgs;gyel){lttaasﬁewed, and there
is-ne;rational foundation for, (gggpowg that-the sepfiment or. intellectual Jdeas
‘was retained. Neither could these letters have been reclaimed by Burns.by a
personialaction, b condictiating!causay,for Clarindaigld,them without any power
of keqatswhish: isca pufficions sitle, toratain, posssaion piasubect. . . 7
indtifscequslly seetaing. shatothg angher » aftexs baymah&olmbnm%femﬁf the
 propeity of:these lattersy cowldl oof havagomtzolled Claginda in the use of them
by sny tegdl mewsures:: If she:bad .chosen; ta read these. letters to all her ac-
quaintances, or had given copies in manuscript to every one “who wished it,
he could not in any way have restramed the communication. ' But if Clarinda
“had the’ ‘right of rgiultxp ing cop?ee ity manuseript, there is no round for with-
holding the right of doing’ thé safﬁeft‘nmg by ptinting. = Again, suppose there
had been qnly 9ne Copy.- .ofi these letters in existence, and Clarinda had chosen
to destroy it, no action of damages could have arisen, either at the instance of
the author or his representatwes ‘

Thus, it is evident, that no property was retained in these letters, since the
‘author could not have reclaimed them, and since he could have had no action

“of damages' in the. event -of . theit: being wilfully destroyed In short the
right claimed by the suspenders < falls under none of the ideas, principles, or
« definitions of property, which are found in the common law of this country.”

- Jteis altogether a pretence to say, that the publication ‘of these letters will
prove detfimefital to the reputdtion of the author. - But, even if it were true;
that cotisideration can have no effect in a question depending: upon the Txght of
property in a third party, and resolving igself into a patrimonial interest. . If is

be lield that Burnsmade a voluntary and unconditional transference to Clarinda, .

no argumentof this sort can have any weight in a court of law, to prevent her
from thie legal e of her propeny “The decisions upan this point, referred to
by’ the suspéndeérs; ‘are not reported atsufficient kngth 0 agusﬂfy thetr bemg
adopted as precedents. ‘ S

. % The case of Dodsley against M:Farqubar, had at this tme been only shortly menuoned by
Lord Woodhouselee, and on p. 8308. of this Dictionary.
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It is equally incompetent in a court of law; to’ foundf ar drgurent ‘upon ah
alleged breach of confidénce in the receiveriof these ‘letters; which resolves.it-
self altogether into a questxon of morality. Whoever intrusts any secret, or
makes any communication to another, commits himself i some mheasure to the
discretion of his friend, and he can never hope, by rﬁeans of a sucpensmn and
interdict, to prevent -him from tellmg the'secret.: Lo '

But farther, theré is no such- ‘thing 48" literdry property at common:iaw ;
and, as the letters in question are not proteéted by the act of Queen: ‘Anne,
the suspenders cannot pretend to any excluswe prmlege of pubhshmg the cor-
respondence.

The Lords (May 17, 1804-), “ havxng adwsed the informations for the partles,
< continue the interdict, declare the same to be perpetual, and decem. * The
heirs 'of Burns were also found entitled to expenses; + + - URRRI A8

And a reclaiming petmon agamst this’ mterlocutof was- refused mthout
answers. : S

There was little ‘difference of opmion lupon the Bench. The ground ‘upon
which the Court seemed to-pronolineé the decision-was; That the communica-
tion in letters is always made under the nﬁphed “cotifidence ‘that they. shall not
be published without the consent ‘of the writer, 'and that the representatives of
Burns had a sufficient iriterest, for the: vmdxcauon of hxs hterary character, to

restrain this publxcatlon. S
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1804, Decmber 18.

- CaperL and Davies, and Another, agatmt ROBERTSON.

In the year 1793, a new edition of the Poems of Burns was pubhshed by
Cadell and Davies, booksellers in London, and William Creech, bookseller in
Edinburgh; to whom Burns had conveyed the property of that volume of
poems which he first published in 1787, with such additions to it as he might
afterward make. Upon this occasion, the author furnished twenty additional
poems, which were inserted in the new edition.  Burns died in 1796 ;—so
that the exclusive privilege of publishing the original poems expired in 1801 :
but with regard to the additional poemis, continued till 1807. These last poems
were not entered at Stationers> Hall, in terms of the 8th of Queen Anne; but
the original volume of poems was regularly entered.

In 1802, when the exclusive prmlege had expired, so far as regarded the
original volume, James Robertson, printer in Edinburgh, published a small



