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MANSE,

1804, Mmﬂ Qn.' g .
- sMuisTER; of DUNEARINLINE, against ‘Ehe BERITORS,

No. 1.

. "Disn. minister: ‘of Dunfermline; after- the | Reformation;: was pessesed of Lhe minister

Almtlu mante and glebie:: | 1658, an agreement was enterediinto hetweesi the.
minister lon;the ome part,: and the: Magistratés of ‘the buingh avd-tha landward
hnnmrs; on the: other, that £40:Scots should be pald to( the mmisﬁm‘, instead
of housesmail. - The manse had by this-time probably become ruinous § but
that it once existed, is piroved by case reported; by Durie 3 Lady Dunfermbne
mr¢Macgﬂl 18th Fﬂhlwy 1629, NOt I pe 5337, ot

The Reverend James Thomson, minister of Dnnfea;mlme, appbed to the
Preshiytery. to have a- manse ‘designed to him, instead o.f receiving the £40.
Scots:ag ke had hitherto done. The judgment of: thmPge;byte;y was brought
‘under review of the Coust; when it was . fowad, that,the, mipister in this case
* is-not entifled 10 a manae, and that the Presbytery has no. power to. desxgn
“himone’’ .. .. -

Arrecaiming penma bemg oﬂim‘ddg ﬁhe prmt "rreﬁsse the deane tlureof
*¢.and atthere 0 their former interlocutor, with this expllcatwn, that: the peti-
“ tioner is.fot entitled to have a manse designed to hit in terms of the act of
« Parliament, (30th' Juze 1750) réserving to hlm to sue for a dwelhng house,
¢.as he shalt judge coinpeterit, as acoords.”’!: ...

- ‘Matters remdined. on this . footing, till. ﬁhe Revehendn Aﬂm Maclm, the

of a royal
burgh, with a
landward

parish, havmg -

been once in
possession of
a manse, but
having ac~
eepted a sum
of money for
manse-rent,
may insist
upon a manse
being provid-
ed for him,

pmént ineimbent, presented ‘an applicatipn to' the Presbytery, .to design a .

manse to hitn, which they (7th Jan 18%)&«1 accevdmgby, within the precmcts
of the abbey. - .
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This judgment was brought under review by advocation, and reported to the.
Court. -

The heritors

Pleaded ; That by the previous judgment upon this point, the claim was set
at rest for ever : But the majority of ~the_:= ¢odrt did not listen to the plea of
res judicata. T

Upon the merits of the application, the heritors

Pleaded : By the law of Scotland, the minister of a royal burgh is not entitled
to have any manse built for him, at the expense of his heritors, although part
of the parish consist of a land district. The act 1644, c. 31. which gives power
to every presbytery to design manses and glebes to ministers, at any parish
kirk within their bounds, specially excepts from this privilgee boroughs-town
kirks, which means those parishes which, besides a burgh, contain also a land
district.  This interpretation is put beyond doubt by act 1649, C. 45. made to
supply the defects of former laws, by which “ it is appointed, that burghs, and
* the landward parts of the parish, provide all competent dwelling-places and
¢ houses for their ministers.”” These two acts having been rescinded at the
Restoration, the act 1663, C. 21. was made to supply their place ; but carefully
omits to re-enact the clause which obliges the burgh and ‘heritors of a.land-
ward parish, to provide-a:manse for. the miinister. " :It: probably was thought,
that it would be easy for a minister, having a royal burgh within his parish, to
hire a hoase, when it might be’ impossible to find rooni’ within its. bounds:for
building ‘one.’ But this exception against:the.general rulé 6f providinga manse
for: ‘the minister of ; the parish, has' beeri’ uniformly. recognized;: Thomson
against Heritors of Dunfermline, 30th June 1750, No. 19 p; 8504:; Heritors
of Elgin against Troop, 28th February 1769, No. 21..p: 8508 ; Nisbet against
Magistrates of Montrose, 29th-February ' 1779! (See Note,.p. 8511 ;) Scott
against Earl of Moray, (See same note;) Mutter against Earl of Selkirk, 16th
June 1784, No. 28. p. 8518, - 2" 0 U0 0T
*""Answered s “The parochial clergy, in timés of Popery, were all provided with
manses ; and it’ wa§ natural; that (the Legislature should dekire that) the re-
formed clergy should enjoy the same privilege. - The easiesti way was to give
them a right to the manses which had been enjoyed by: their .predecessors.
"Uhis is the object of all the early statutes ; and the same benefit is by act 1592,
C. 118. extenided to abbey and cathedral kirks. . These were in many. instances
situated within royal burghs ; so that under these acts it would seem the pard-
chial clergy of every description were entitled to manses.” By 1649, a con:
siderable alteration was made in the law, by which.the burden of providing
competent manses was laid upon the heritors of -the parish ; and the case was
expressly provided for, wherethe parish{consisted: partly of aburgh and partly
of a country district.. The clause by.‘which this was-provided not having beeyy
repealed in 1663, C. 1. gives rodm for argument’ ttiatithis was done for- the
express purpose of withdrawing the claim which ministers so situated had upon
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tHleir heriford WO E thadst® Tt this Was hot: the interpretation - st the:time ;
Aﬁaa%dmzaguhstuwmﬂa%‘&m *fhih ‘Deedtnties 1665 Ne, 17iph Big1,
Williatiéin' apairist B PRrisictiers, 25¢h Miireh! 1685, No/'2.p 5121 ‘nor
sinde s "Diobid éga:ﬁstmgibtrﬁfes and Hemors of Llﬂi‘rthcow, 5th March 1802.
(S*éé“ﬂare } RS AP 30 I L on RANRY I o :

Bdt It‘*ls utecessaty to’ discubs this abstmct pom‘t whethel‘ g immster of a
gﬁioﬁﬁd)ﬂewerﬂhiﬁ 8 Phdiide;’ iy howenfitled  to'Havé one’ d‘esagned to
Hﬁﬂi foics gratedessore werd &@%eﬂi’ﬁé’&t‘éﬂl’y in podsession of 4 inanse,
ahd they Hve bedh Whg i the #ee of receiving a Siin'of hidney i name of a
manse-rent, by a special agreemént. This ag‘reeinent maybé put an end to
whenever either of the partles chooses.

In delivering their opinions upon this case, many of the Judges held, that, by
law, every minister of a royal burgh, having also a landward parish, was entit-
led to claim a manse from the heritors; and that the interpretation given to
the act 1663 in so many cases was erroneous. Others of the Judges, however,
rested their view of the justice of the minister’s claim to a manse in this case,
upon the specialty of his having previously enjoyed one; instead of which, by
a special agreement, he had accepted a sum of money; so that this case cannot

be said to change the interpretation of the act 1663, which has been so re-
~ peatedly sanctioned by the Court.

The Lords repel the reasons of advocation ; and remit the cause simplicitem
(1'7th January 1805) to the Presbytery.

To which judgment the Court ¢ adhered.”

Lord Ordinery, Weodhouselee. Act. Robertson. Agent, Ad. Rolland, W, 6.
Alt. W. Erskine. Agent, Tho. Scottland, W, S. Clerk, Pringle.

F, Fac. Coll. No. 222, f1. 508,

* * The case of Dobie Minister of Linlithgow against the Heritors was not re-
ported as it was not understood to decide the general point, that in all cases
the minister of a royal burgh, having a landward parish annexed to it, has a
legal claim to a manse. The cause came at first before the Court, by means
of a bill of suspension, ar the instance of the heritors of the country part of
the parish, against whom the Presbytery had decerned for building a manse.
 The letters were found orderly proceeded,” (20th May 1801.) The
Magistrates were now called into the field, and the case fully stated on all
sides, when the abstract general point was discussed, without any specialty.
And the Court found (24th November 1801,) ¢ That the charger is entitled
¢ to no more than 100 merks yearly, in lieu of manse or house, from the
¢« Magistrates of Linlithgow ; and therefore suspend the letters simpliciter.””

A reclaiming petition was presented on the part of the Minister, who, be--
sides arguing the general point, produced evidence from certain proceedings
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-of the. Magistrates and heritors, tha the minister of Linlithgow bad formexly

had agmpnse ; and it appearedgthat instead of following out. thg. plag,of pro-

: ndmg a new mange, they bad paid the minister 100 merks for house-rent ;
_ but any incumbent may msist for the rlghts competent to the benefice, and

no private arrangement by one can bind his successor. This spemalty
weighed. with.-many of .the Judges, who had formerly. been against the
minister’s glaim, and he was found entitled to 2 manse ; some,of the, Judges

-.in.the majority. resting - theix-opiion. upan the. general sight, swhich they;
. .conceived every minister, having a landward parish, has to a manse; while
“others decided in his favour on the specialty alone, -
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