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1€ CLAUSE. - (Aryantaz, Banth
doB¥s; surhé of money, &c. die and addebted to-Ieirh 4t the.timeréf hix death;

e adde, “ with the whole righis; title deeds, and securitici of wild hiritabid: and.

¢ moveable subjects.”  An heritable séeurity is-a.mére acoessody-of thes debit
setiired, as much as an adjudlication'is of the debt onwhichdtis leds; : 28thiFeby
1751, Wilson against Butrel; No. 18. p. 40. therefore the ternr. debér; :in-
¢ludes the suins in question, although lent o heitable boads ; and-a;generad
disposition isas effectual ds- thie-most- particular and ex:phut can bé; 26thxlam
17770, Brown against Bower, Na. 19, po 5440, 7 0 Lt -
Aniswered’:  The words used in’ the éonveyance of herwxble snh;ectk,_ mlust
be directly applicable to the subjects messt-to be conveyed'; .and 1o -other
words, however clear the intention of the testator may be, can have the effect.
A deed ‘executed in a forexgn country, according to the forms of l‘bat cdtmtry,

~will not convey heritage in Scotland ; 10th Tune 1795, Hendersoii : against Selk-

rig, Nov44. p-4489. - Even moveables, in the construction of a settlement,
have been dlstmguxshed from debts; 9th July 1776, Fraser against Smith,
No. 2. supra; 14th May 1788, Earl of Fife against Mackenzie, No. 61.
p. 2825. The word debts, can carry nothing but what is personal, and can-
not possibly convey right secured by infeftment ; 2d March 1770, Ross agafitst
Ross, No. 15. p. 5019; 13th February 1789, Waddel against Colt, No. 16.
p 5022 ; T2th January 1802, Galloway, Pétitioner, No. 30:. p. 15950:.:
““The Court (8tl February 1805) sustained the aefences; arn& uptm admsing

o a reclaxmmg petltion, thh answers, ¢ adhered ”.
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Form of
words neces-
sary to vest
succession in
legatees, so
as to transmit
to their repre-
sentatives,

. Lord 0¥dinkry, Craig. : Act G. J. .Bell . Agent, leqma: Darlmg

, T Alt: Catheur. : Agent, W Wal[acc Brawn . Clerk Prmgle i _-
S Ezc Cvf[NvQQS fub‘tz

1807, Jcmuary 8. WALLAcr_ against WALLACES

ALEXANDER HousTow, banker in Edmburgh executed a trust-dxsposmon
and settfement of his whole fortune, heritable and moveable, in favour of cer-
tain trustees, which bore, that  after payinent of such debts as I may be
¢ owing,. and after the decease of the longest liver of me and my said ‘spouse, T
¢ hereby appoint my said trustees to gonfent and finy, or assign and ﬂmlee over to
< the persons: after named, the respective suris of money after- specified; viz. To
s Alexander Wallace, banker in Edinburgh, my nephétw, the sum of #1600, Sterfing,
¢ and to Houston Wallace, son of the said Alexander Waltace, as my ‘tiariteson,

© the like sum of #£1000 Sterling, over and above his share of ny effects as after
¢ mentiomed 3 and-after the payment of these and of any other legacxes 1] inay

¢ hereafter happen to bequeath to any pers‘on or persons, by @ writing under
¢ my hand ;. and akso after payment of all expensesthat may be inicurfed in the
¢ execution of the trust, I a/z/wmt the residue of my means and effects, heritable and
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*-mpvenbley barehy dishoned in trust, to be z/zazd over om conveyed i the childeens
¢ awhether mole or female, of the said Alexander Wallace, including the soid Harton

*-WBadkace, Shat-romy be. in-life at. the doceges -of sthe lopgest kivar of me @il sy ‘wid

s spmies o shati equolly amongst tham, .shere: @ref shase alike ; which sum bee.
#hyheguoathied to Hie seid Alexander. Wallace, my. nephew,.shall be:paid to
#shissnt-the: firat:serm iof Whitsunday or. Martinmas that shall bappes afterthe
« depase of the fengestdiver of me 3nd my.said spouse, with interest thereaftey
'® Gl payment ; -and which snms. .hereby bequeathed and. made poyable tothe
¢ chlldren of the saxd Alexander Wallace, shall be payable to&ﬁhbm;amheir res:

\Gmthﬁl'%t hwpﬁnﬂ&er meﬂeggase efnrhe Jomgeﬁtdmx af memd mey said
A "ﬂpm B, o ‘ ety
By an after clause, it is provxded ¢ And fnlthﬁl’, i ﬂxenevmt Qf &l}e clecea&
«.0f any of the said Adexander Wiallace’s children: before sheirshaneof the.syms
$thereby:bequeatlied so them: becdnaed pagable; the shateiof the ¢hild ot childsen
g0 dedeaging, or.the balance therbofivernaining napaity s&gllﬂllfqmay Ameig
S plic-surrinors of the dwidh Ghildren, ehase and shasd alke :
- 1l Howston predeqsased his wife.and,his;nephaw, Mr. W@Jbﬁﬁ, whojat #his
nme had several children. Mrs. Houston spayiyediher hushand aigoed many
gears, during: which.she enjoyed the liferent:of the whole preperty. .Shealso

survived Mr. Wallage, her bushand!s nephew, and. Major Rebert Wallace, his .

%ldest sans ytho.bas marnied; and Jeft.as jnfant child. At MssHouton'sdeath,

swhen:thesuceqssion sassiecto:be-divisibley: thieye were surviging dthage children
qf M. Wisllace, :and -dne-grandchild, Rahert Alexander, sby.his: eklest son.
" {Iwo questions-ocaurred, 14d, Whesher,y:the tersas of thesattlement; the share
mfrthe isukcedsion helonging ta Major Wiallace; as a child-of My, Wallace, trans-
,mmedm;lns childRobert Alexapder, oxwhether,by-his pxadecgﬂsmg the:widow,
Mm,tdsdx atoong! hxs sumivmg hrmbonsﬁ)ﬂ Sistﬁts ! 2dly, Whgthpr xhe lega-

| semahirq,jkabent Adexmder, Majar:: Wa}lace 's sop,pr, hybts pmdceeasmg the
widow,: ldpsedianid returned -in bong defuneti. e
My. Haustonts trustees atcordingly. brought .2 mroeess Qf mh@emndmg
and, éxoneration,.(wheyein the surviving childsen of Mr. Wallace, j‘f\d Robert
Ammmxnau appeared far thep, respective-inteyests. /..., .

‘Fhat! 'Ma;m rWnlhoe’s?shareof t;he weral fund atransmltw* 19 hls&lukir

njwas T A

Pleaded : That in the mterpretatlon of sgtdz;nents,; thp J{“EO!“M‘{M qi d;e
Jsestator i$,4he great-rule of decision, mherever that canbe either gathered: from
ithetenmps of nthe ideed;i-or supplied according tp geriain gengral and eguisable
-priflciplés tecogriteil byilaw..o One.of the mpstimpartant pfthose: genq;akaulqs
-of; éonstruingspnesuimed wiklyds the -dpctrine. which . has peen borsowed from
theRemanldwcommanlyknown by the matge.of: theﬁm:owm beris. de-

«eesserityiwhich: presevibes, that.in. all srbstitutions of : ﬂescendajlts.mtfr Jesthe

18 C 2
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substitutxon shall only take eﬁ“ect if the legatee deceasmg leave‘no desééndtmi'
of his body. ;
From various circumstances in the state of the famlly, as well ds- from natural
presumptxon, there can be no doubt that Mr. Houston must have intended hi}
succession, in case of the decease of-one or more of Mr. Wallace’s-children
before it opened to them, to go to any children they might leave, in prefererice
to their surviving brothers and sisters. In the clause of substitution, therefore,
of the children of Mr. Wallace inter s, the condmon i mze liberis decmertt mus&

be held as implied.

It is no doubt true, that by the form of words in thls settlement the funds
are appointed to be distributed among the children of Mr.: Wallace that may be
in life at the decease of the testator and his spouse 3 and Major Wallace, the
eldest, was not iz Jife at that period.

But here the succession was vested in the trustees from t‘he moment of Mx‘
Houston’s death, as a fiduciary trust for the legatees; and its operation -only
suspended during his widow’s liferent, which operated in favour of the legatees,
in the same way as if the fee had been vested directly in themselv‘es, under bar
den of the liferent. The fee being so vested, the condmo §Fisine’ ltberls eaﬁxes
Major Wallace’s share to his child. SR ERIAE AN

Besides, the conditio si sine liberis being an equttable exceptwn from the rules
of strict construction, it is not ‘essentially necessary that thé fee should be
vested in the parent deceasing, by words of strictly technical accuracy.-
proceeds on this equitable principle, that no ene who leaves his property: among
his descendants, can wish the families of such as predecease the termh of pay-
ment, to be disappointed. It is not founded on the- -supposition-of the right
being vested in the parent, and from him transmitting to the child ;. but upon
this, that by the condition or provision which the law implies or presumies,
though not expressed, the child takes not in right, but in:slace of -the prede.
ceasing parent, as direct institute or legatee.” In this case, thieré can be mno
doubt, that by the words used, the testator’s intention was to convey his suc-
cession equally to all the children of Mr. Wallace. Such is ‘the doctrine of
the Roman law ; Lib. 35. T. 1. D. De Condit. et Demonstrat. L.102.; Lib. 6.
7T. 85. C. De. Inmf et Substit. L. 6.5 Lib.'6. T. 42. C. De. Fideicom. L. 30,
And of our own law, November 2lst 1788, Magistrates of Montrose againist
Robertson; No. 50. p. 6398 ; March 1st 1781; Cuthbertson against Thomson
and Young, No. 67. p. 4279; February 2d, 1 481 , Mackenzxe agamst the
Legatees of Holte; No. 15. p. 6602.

Answered 3’ The fee' of Mr. Houston’s estate was truly vested m Mrs
Houston,his widow, not in the trustees,’ although she had not the power of
disposdl 3 and it did not vest in the trustees,‘for in the children of Mr. Wal.

‘lace, fot whom théy acted, till after Mrs. Houston’s death, when the fund was

divisib¥e amonig ‘such of those children only as should be then alive. Suppose
the:fund had been destined to A, B, C, D, nominatim, or to any public body,
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- d¥THeFacalepapiAdvocates,.or; such of them as sheyld be slive at 8 certain
 Peiiod? cuul?l‘ﬁ be hé!d,that m suth a case, the shave of these who predeceased
'ﬂﬁe teit Should o' te their-children? < The case is. the ‘same bsre i vegon
- But,” supposing the- bequesb:hade in generalto the ehildren,of Aquander
Wﬂh@e anﬁ 1o havervested inythem as an gniversitas, it Mﬂhéwﬁ 80 vested
otil§ under 3l condition thanhe;awere alive atthe specified; tenm, . Now,| there

is'a sett}ed distifiction i dases of this kind, between conditions-Arecedint and

conditions stibsaguent 'to”the grant or bequest. - Where the. ngh; has;first been
- dxrectly vested: ik absolute: terms, and a condition is annexed to-it byawb:eguent
provision; there’ may be rootix: for myuch liberality of construction, ip.faveur of
thie’ legtitee 3 aindy! on this gdound; conditions expressed; sinisuch.a forn have
qunﬂiy ‘been-held to:import-only a $uspension: of. the. ;mm of, payment,
Withewt qualifjing the: censtitition” of the legacy: itself.~: But, -on,the ,other
hard wherever the iconditien.is:pirecedent, that sy whereyer it forms a ‘consti-
tuénr and radieal paet of the grant or-bequest itself, i is clear, that if the con-
' ditiri’dees inot take dffect; ne: vight s.givens ~This dissipsion’has been. re-
-cogmsed iitt: the case 'of -an sprvktoinday attached to.k begheys which is equiyalent
t6-a - eoniidiion i Vibeti LiibbBéo k. 2. §:2. ;i Becemben. Ot1 783, - Burnats
against Forbes, Moy 4. p.,81051.1 Now, i’ the present.sase; it wuskbe obvious
‘that- theeohdition is iticorporited in the:constinution-of thedegucy itself;.and, on
ltﬁe fmh:?e ‘ofithe conditioh] the legacy mustbe held: fo lapse in; boue defuncti .
A8 to 'thepleee founided-on ittve beonditio si sinedliberiis. decnsey 4,0f, they R@mam
taw-* evérp gdniltting thaCthipduleowos applicable to aﬁy‘cﬁddrm buit-those bf the-
-téddtor hiniself; and wa'so@dbptod ‘from’ the Romarinta oun-lawy it appears.
thae‘the rule only todk phwamdﬁg direct descendatits; wheére the testator was.
- properly loco puarentis, which is not the case here; Ersk. B. 8. Tit. 8:.§. 46.5.
g’hét‘“f:xb 88T, 1. § PPl g ' Farthet, the rale’ ofotheRomanclaw $dems
1t Hidve béen- confiried to theicashofiniversal successlénuhder s fdudiary tes-
iatéad, Butznotsto thecase of a.particular legacyi, as incthe piresesk magsgpn ;
‘Cordithi®6. T .28 E. 6. l)e Imfwb. &J’c Deéember 20;3 15758, Yule iagamst;
Yule, No.s81..pv 6400, -
5 As to the: ﬁmﬁduwdl ofr the mmr, whxoths&&eﬂ con)ecsured from
»and: fallaciouls stiore. of ebristructionl > /Bhe williof &:e%teémt&mmust bedxscover-
' ea ‘only from the temmsrive had usedilin his settlemient. | 12 ¢ Caxs .
' None of the eases: cnteﬂ‘@y the othér-party exactly"ipply, asin theserthe yest-
ing words were stronger. 'Thére is.4 later case, -which :supportsithe ptingiple
mgitined by - the Children: of Alextmddr: Wnﬂacé June ‘6,:‘1 193. Flemmg
" against Martine, No. 48, p. 8111. O A T D0 ST R i
II, Whether.dhelegacy: qﬁm%ukfem AlexandenWauace, lgp,sgd)by his
predeceiﬁug Mfs Hnnstﬁna,md temmod in bona' dgﬁmca. vaer::( Alexander
Wallace -/ ot v -ib

‘Pleaded; The very same pnncxpl?e whlch regul&tes the d'ecxswn of the former

branch’ of the cause, apphes here. The expression in regard to the bequestte

hé gendral civeunistanites of théitebtacor-and: legatees,i8iky i is 3 very. unsafe
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Aléxander Wallace, is; *'1 hereby. appoint:my: said trustees.td gontent and;pay,
“ or assrgn and make over to the persons after named, the respective sums of
% money after specified, viz. to Alexander Walldce, banker in /Edinburgh, my
‘¢ nephdw, the sum of #£1000. Sterling.” .And, a dittle afterwards, ¢ Which
< sitin Shetelhy ‘begueathed to. the said Alexander Wallace, my: nephew, ,gﬁall be praid
‘#6240 himt 4t the firstiterm of Whitsunday. or. Mardnmas that.sha]l.next. happen
o after thie decease of the longest liver-0f imie and my said spouse; with interest
*¢ thereafrer till payment.”” . The abowe terms imply the same principle of suc-
cession ‘&s'iit the former case, with regard:to the general distribution among the
-childrén of Alexander Wallace, namely, that the fee was actually vested, at the

" testator’s- death, in the trustees, for:behoofiof the persons interested, and only

the term of payment postponed during the burden.of. a liferent on -the funds.
"The’condifion i vine Jiberis agplxes therefors: here - exaetly as'before, only in
?egard ‘toa pmor generation in the family, \and is: 6l more- clear, as there is
Here io otibt of the beguest bemg :quveyed prersanally, to-Alpxander Wallace,
“Mr. Houston' s\nephew' 'This is motwalegicy suspended onia condition granted
fo'a paiiry drcdtinected with:the:testator,sbutarfeepresensly vested in:a nephew,
~with:the dmlied eondition of . going. anjong . &ils childrent, if-bi¢ shauldshave any,‘
but the térm’ of payment only; postpoped till the; expiry.of a liferent, * -

~* Amswetedi: "The abové mentictied legacy «6f:# 1000, was granted: merely on
.2 futurevondition; viz. the. legatee. surviving Mrs, Houston the!Jiferentrix, and
‘on'the failure'of that condition,:it 1apsed, and:ehtered.into the,general funds of
‘the -deceasett;;’ Voet, Lib.. 86. T..2, 5. Dacember 91788 Burpets. against
Forbes,  Noi s 1ip.-8105.5 : Noveinber 19, 13471885 Omey, -against Macelarty,
‘No. 9. p. 6340 ; Nmrembe): 15, 1792, &empﬁls angth Serrw::l No.

p. 8108.

The Court unhmmonsly found & 'Iihml the legaqy (If ‘£ 1000. Sterling, Ieft

« o IMsiiAlexander -Wallace, ivested: i him-at:ithe; degease of the. testator
s Alexgnder- Houston, and now belongs:fo the :representatives- of the said
¢ Alexander -Wallace ¢ That the inemorialist: Rabert Alezander :Wallace, in
s¢ place of his deceased father Major Robert Wallace,who was. the -eldest son
¢ of Alexander Wallace deceased, is entitled toone equak: feurth share of the
¢ residueof the whole estate; means-and effeits;oof,the deceased - Alexander
¢« Houstoun, .which shall remain; afieri deduction: of :debts, spseial legacies, and
“ expenses ; and that the other:memdrialists, the:thensunviving children-ofthe
-%¢.deceased Alexander Wallace, are., entitled equaldytto: the.other three-fourths
““of thi said-residue; and remitto- the Lord ;Qrdmarxy,” Kes

Fo which.interlocutor the Court1(24th: Fébrhariyﬂ 807) Zdhered,.ﬂby ;refusmg
a reclaxmmg petmon without answers. Lz Y il

“Counsel-for Rébett! Alexander wauace,tnm wﬁmfy ng, M.;R)rx, A:Be&
Ageit, ¥, “Hathora, W8 s Counsel: for the:Children of Ale;mder/Wak v
lace, Solicitor-General Cleré Tﬁom:on, Mon:ngf Agent, H. J. Rollo, W.:8.

. Cletk, Burkanan..
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