The Scottish Law Reporter.

539

At advising—

Lorp PresipENT—I am for refusing the prayer of
this petition. The precedents much relied on by Mr
Shand are notin point. All that they establish is,
that when a clerical error has been committed by
an officer of court, or any other public officer, the
Court have the power to order that clerical error
to be rectified. Buf in this case the error has not
been committed by a public officer, but by one of
the parties to the deed, or his agent, and consists
in a wrong spelling of one of the names in the
testing clause. Now, it is not for the Court to
anticipate what may be the effect of this mistake,
but in my opinion they have not the power to
order an alteration to be made upon a private pro-
bative deed upon the mere allegation of a clerical
error. And if they had such power, in my opinion
it would not be expedient that they should exer-
cise it.

Lorp Dras agreed with the Lord President,
that if this were a private deed the Court had no
power to authorise any alteration, but it certainly
raised a difficulty in his mind that this deed was
executed by the parties on an application to the
Lord Ordinary for disentail, and he would like to
consider a little more carefully this peculiarity.

Lorps ArpmiLLaN and KiNvLocH concurred with
the Lord President.

Lorp PrEsipENT—It is of importance to observe
that this deed was executed previous to the pre-
sentation of the petition for disentail.

Agents for Petitioner—Hill, Reid & Drummond,
W.S.

Wednesday, June 15.

SECOND DIVISION.

HIGHLAND RAILWAY COMPANY v. FOSTER
& SONS.

Heritors— Assessment — Repairs on Manse— Real-
Rent— Valued-Rent—Railway. IHeld that the
heritors of a landward parish were entitled to
lay on the assessment necessary to defray the
expense of repairs on a manse according to
the real-rent, the principle of the decided cases
being that the heritors are entitled to depart
from the valued-rent whenever the adoption
of the real-rent is required in order to distri-
bute the burden over the whole property in
the parish.

This was an action of reduction at the instance
of the Highland Railway Company against the
Heritors of the parish of Kinclaven, and fhe
schoolmaster as their collector, and a relative
appeal from the Sheriff-court of Perthshire in
which the same point was involved.

The question in these cases was whether the
heritors of the parish of Kinclaven, in Perthshire,
were entitled to lay on an assessment for the
repair of the manse according to the real rent of
their several properties, or whether they were
bound to adopt as the basis of the assessment the
old valued rent? 'The Railway Company, whose
ghare of the real rent is £577 per annum, and to
whose subjects there is no valued rent applicable,
maintained that, the parish being purely landward,
all ecclesiastical burdens fell by established usage
to be levied according to the valued rent. The
heritors, on the other hand, maintained that, there
being no statutory rule, they were entitled to de-

part from the customary rule whenever the propor-
tions of valued rent did not approximately corre-
spond with those of the real rent; and they
founded in support of this contention upon the
Peterhead case (4 Paton’s Appeals, 8566), where the
House of Lords sanctioned an assessment accord-
ing to the real rent in respect of growth of feus,
&e., within the parish.

The Lord Ordinary (MURE) assoilzied the de-
fenders from the conclusions of the action of re-
duction. His Lordship added the following note
to his interlocutor:—* Although the parish of
Kinclaven is a landward parish, it is admitted that
in the rental of £9487, heritable subjects are in-
cluded of the value of upwards of £3600, consisting
principally of railways, which have no valued rent
attachied to them, and the question here raised for
decision is, whether an assessment for the repairs
and alterations of a manse, which has been laid on
according to the real remt, has been illegally im-
posed? The Lord Ordinary, upon considering the
authorities, has come to the conclusion that it has
not.

“The rule which was at one time generally
acted upon, that assessments for the building and
repairing of churches and manses fell to be levied
from the heritors according to the valued rent of
their lands, has of late years been gradually de-
parted from, when the justice of the case required
that a different basis of assessment should be
adopted. This appears to have been first done in
the case of Crieff, Nov. 20,1782 (M. 7924), when it
was decided that the expense of building a new
church must be defrayed by the heritors of the
landward part of the parish according to their
valued rents, and by the feuars and proprietors
of houses in the burgh according to their real
rents. A decision substantially to the same
effect was repeated in the case of Peterhead, and
affirmed by the House of Lords, 24th January 1802
(4 Paton’s Appeals, p. 856), but altering the judg-
ment of the Court of Session in so far as any por-
tion of the assessment was laid upon the valued
rent, and deciding that the assessment fell to be
levied from all the owners of lands and houses
within the parish in proportion to their real rents.

“These decisions were pronounced in cases
where the parishes were partly landward and
partly burghal. But in 1837 a further step was
taken in the same direction, in Boswell, June 15,
18317, in which it was held that the same rule must
be applied in a parish where there was a large
village which had never been erected into a burgh,
notwithstanding the apprehension which was ex-
pressed by several of the Judges that this might
lead to great practical inconvenience from the want
of any regular assessment roll. The rule was still
further extended in the recent case of Macfarlane
v. Monkland Railway Company, Jan. 29, 1864, in a
parish in which there was no burgh and no village,
but a considerable number of detached feus, and
it seems to have been assumed as settled in that
case and the relative case of Coupar-Angus, decided
the same day, that railway companies which were
not specially exempted are liable in assessment for
churches and manses as owners of heritable sub-
jects in the parish.

“All these decisions appear to have proceeded
upon the rule laid down by Lord Eldon in the case
of Peterhead, that <all the heritors should contri-
bute according to the value of their land,’ and that
where any comsiderable portion of the heritors
would not be reached by an assessment on the
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valued-rent, the real-rent must be taken as the
basis of assessments. Now, the circumstances of
the present case appear to the Lord Ordinary to
require that the real-rent should be adopted in
order that this rule may be fairly applied. And
as the reasons which seem to have led the Court
to refuse to lay the assessment for a manse upon a
real-rent in the old case of Steele, Jan, 81, 1712
(D. p. 6181), and to hesitate in disposing of the
case of DBoswell, viz., the trouble and expense
which would be occasioned from the want of an
assessment roll, have no longer any application,
inusmueh as the Valuation Act has removed all
such difficulties, the Lord Ordinary has been un-
able to see any sufficient ground for holding that
the defenders were wrong in adopting the real-rent
as the basis of assessment in the present case.”

The pursuers reclaimed.

SoLiciToR-GENERAL and LANCASTER for them.

MILLAR, Q.C., and ADAM in answer.

At advising—

Lorp Cowan—This question originated in the
Sheriff-court of Perthshire. Certain repairs and
alterations were necessary on the manse of this
parish, and the beritors, in assessing for the ex-
pense, adopted the principle of real-rent as the
basis of charge, and fixed on certain proportions
thereof as due by this Railway Company. For
payment of that sum an action was brought by the
collector, in which the interlocutors were pro-
nounced which afe brought under review by ap-
peal. Thereafter this action of reduction was
instituted of the resolutions of the heritors, and it
may be well to observe the terms of those resolu-
tionus— (Reads the resolutions in the minutes under
reduction). Thus the question substantially is,
whether valued-rent or real-rent ought to be the
basis of assessment ?

The issue involved is of much practical moment,
and of extensive application, having regard to the
peculiar circumstances of the case, and character
of this parish. But for the formation of the rail-
way it was certainly a landward parish. There
is no village or town or large body of feuars within
its bounds. The Highland Railway, however, has
been formed, and runs through it. By this the
real-rent of the parish has been largely increased.
Under the valuation-roll of the year, while the
whole valuation was £9487, the portions of the
sum attaching to railways is £2706. Having all
this in view, woe have to consider whether the heri-
tors have done wrong in adopting the resolutions
under reduction.

The assessment is for a parochial burden; as
such, it is payable by the heritors of the parish,
for so by the practice of the country, and the de-
cisions of the Court, the term ¢ Parishioners” in
the statute 1663 has been construed. There is a
railway company having property for the purposes
of their undertuking within the parish. Is the
company liable as heritors for this burden? Rail-
way companies have been held liable as heritors
and occupiers of Jand for poor-rates. They are so
for statute-labour conversion money. And as re-
gards assessments for church and manse, the
Slamannan case, referred to in the debate, proceeded

upon that recognised footing. Accordingly, liability-

is not matter of controversy in this case. The pur-
suers have admitted that they are liable according
to their valued rent, although what that is has not
been ascertained ; and in a division of the cumulo
it must be a trifling amount which will be attached
to the solum of the railway,

Something was said atefhe debate as to the
power of the heritors to assess, in their option, on
thie principle of real-rent or of valued-remnt. On
the one hand, it was contended for the pursuers
that valued-rent alone could be taken, having re-
gard to the character of this parish as purely land-
ward, and, on the other hand, it was maintained
that real-rent alone could be the basis of assess-
ment. I think the law on this point is well stated
by Mr Dunlop in his Parochial Law, p. 9, section
11, to this effect—(Zeads.) But without authorita-
tively solving that point, the preseut enquiry is,
whether the principle of real-rent was rightly
adopted in this case? .

The import of the decisions referred to by the
Lord Ordinary, and largely commented on by the
parties, appears to me to be that, where equity, as
regards the incidence of the tax on the assess-
able subjects within the parish, cannot be secured
by taking the valued-rent, and can be reached only
by the real-rent as the basis of apportionment, this
last must be adopled. Mere population was rejected
by Lord Eldon, Chancellor, in the Peterhead case.
The existence of a town composed of feunars, whose
property can be got at only by taking real-rent, was
the main consideration. And so in the case of
Mauchline and the like cases. Thus, wherever there
is a body of heritors, or even one heritor possessed
of subjects assessable, but capable of being reached
only by taking real-rent as the basis of faxation, I
apprehend the principle of the decided cases must
be adopted as alone applicable to the circumstances
of the parish. And in the case of Mazwell, House
of Lords, 1815, the observations by the Lord Chan-
cellor, and the remit of the case, appear to me to
strengthen the view I take of the principle to be
derived from the other decisions, This brings the
case to this enquiry, whether a railway company,
possessed of assessable property to the extent of
one-third of the whole real-rent of the parish, are
to escape from this parochial burden? for this
must be the result, except to the extent of the
merest trifle, should valued-rent be taken as the
basis of assessment. I cannot think so. The prin-
ciple of equitable adjustment of the burden on all
the property within tlhe boundsof the parish requires
that the assessment should be imposed on real-
rent. And in truth the effect of assessing by real-
rent is to bring matters as to imposition of these
burdens back to the radical principle of equality on
which the tax was originally imposed. 'There was
in 1668 no valuation-roll. Actual value must have
been in view at the date of the statute. Further,
it was actual value of property at the time on
which the valuation-roll was prepared, which as-
certained what is called valued rental. The
valued rental thus fixed is confessedly no measure
whatever of the real worth and value of the lands
and other assessable subjects now. When, there-
fore, real-rent comes to be taken as thie rule of as-
sessment, it recognises only what the Legisliture
had from the first recognised. On the whole, T am
of opinion that the interlocuter of the Lord Ordi-
nary should not be disturbed.

Lorp BENHOLME and Lorp NEAVES concurred.

Lorp JusTiCE-CLERK—I coneur. The persons
liable in this burden are the parishioners accord-
ing to the value of their lands and heritages in the
parish, There is no question that railways are
ownersof lands and heritages and therefore heritors.

We have no concern in this enquiry as to the
way of ascertaining the real value of the railway.
If the assessment is lawfully laid on the real value,
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the valuation-roll is the rule. "The question is,
whether the heritors were entitled to ascertain
real value by the actual value on the valuation-
roll, or were bound to ascertain it by the old valua-
tion. There is not, and there never was, any
statutory injunction to use the old valuation of
Charles the Second’s time as the mode of ascer-
taining the value of lands and heritages. 1t was
a rule of convenience, there being no other autho-
rised standard of value, and so a certain customary
sanction grew up. But the Peferhead case decided
that the fact to be ascertained was still the real
value, and that where the old valuation from any
cause was grossly and palpably inaccurate, how-
ever inconvenient, the fact must be ascertained.
Here the old valuation is deficient by a third, and
I think that a sufficient disparity to justify an
abandonment of the old valuation.

Agents for the Pursuers—H. & A. Inglis, W.8.
Agents for the Defenders—Tods, Murray &
Jamieson, W.S.

Thursday, June 16.

FIRST DIVISION.
SPECIAL CASE——WALKER’S TRUSTEES.

Succession— Construction— Devolution— Lapsed Share
— Vesting—Expenses. B executed a trust-deed
in 1846, which provided, inter alia, that if sur-
vived by his son and daughter, then one and
four years old, his son's share should be retain-
ed till he was twenty-five, and his daughter’s
share be payable on her majority or marriage
to her and her heirs and assignees; but the
trustees were directed, if she married, to settle
it on herself in liferent and her family in fee,
exclusive of her husband’s jus mariti and right
of administration. In the middle of one of
the purposes of the trust-deed it was provided
that a share lapsing by the death of one child
should devolve on the surviving *children,”
under the same conditions as they were to re-
ceive their shares. The daughter was married
in 1866, and by her marriage-contract con-
veyed all acquirenda to the marriage-contract
trustees, with a direction that failing issue
the estate should go to the survivor of herself
and husband. Her father was a party to the
contract, and a few days after executed a codi-
cil in implement of his obligations under it.
His son survived him, but died, unmarried,
before he was twenty-five, leaving a trust-con-
veyance. JIleld (1) the son’s share had not
vested in him, and could not pass to his trus-
tees; (2) ““children "’ must be read as ““child,”
and the clause containing the word be held
generally applicable, and not confined in its
scope to the purpose containing it; (8) the
lapsed share must go to the daughter under
the same conditions as her own share; and
(4) that it had been carried by the marriage-
contract to the marriage-contract trustees.

The expense of the case was only ordained to
come out of the fund in dispute after all the
parties to the case had signed a minute re-
questing the Court so to decern.

The late George Walker, M.D., had only two
children, viz., Mary Scott Walker, now Gavin, born
on 15th January 1842, and George Murray Walker,
now deceased, born on 3d April 1845. Dr Walker
died on 28th September 1866, survived by his

_and consent of Dr Walker.

children, and leaving a trust-disposition and settle-
ment of his whole estate, heritable and moveable,
dated 24th February 1846, and four codicils there-
to. Miss Walker was, on 14th January 1866, mar-
ried to Mr John Gavin. An antenuptial contract
of marriage, dated 8th and 10th January 1866, was
entered into between them, with the special advice
The trustees thereby
appointed were parties to the case. Only one child
has been born of the marriage. The means and
estate of which Dr George Walker died possessed
consisted almost exclusively of house property in’
Edinburgh. His moveable property consisted,
with some trifling exceptions, of his household
furniture, plate, books, and pictures, which were,
by a holograph testament, dated 20th June 1866,
specially bequeathed to his son George Murray
Walker, subject to his mother’s liferent. Dr
Walker’s liabilities consisted of-—(1) a debt of £600,
secured over one of the houses; (2) debts to the
amount of £600 due by personal bonds; (8) the sum
of £5000 provided by him to his daughter in her
marriage-contract; and (4) hisordinary personal and
household accounts. When the trustees proceeded
to divide the trust-estate in terms of the directions
in Dr Walker’s trust-deed, it appeared that the sum
of £5000 provided to Mrs Gavin by her marriage-
contract considerably exceeded one-third of the
value of the house property provided to her by her
father’s trust-deed; and it was arranged, with
the consent of all parties, that Mrs Gavin’s pro-
vision should be paid by the trustees granting a
bond and disposition in security over the whole
trust-estate for the said sum of £5000 in favour of
Mr and Mrs Gavin’s marriage-contract trustees, to
be held by them for the purposes of the marriage-
contract. This was accordingly done, and, subject
to the above bond, the trust-estate remained vested
in the trustees for the purposes of the trust, except
the provision thus dealt with. George Murray
Walker attained the age of twenty-one, and sur-
vived his father; but died on 21st December 1869
without having attained the age of twenty-five
years. He left a trust-disposition and settlement,
dated 1st November 1866, in favour of trustees,
by which he conveyed to them his whole estate,
heritable and moveable, and particularly his whole
right and interest in the means and estate of his
deceased father, the late Dr George Walker. The
purposes of it were, however, unconnected with
the Special Case. The provisions of the other deeds
referred to will be found quoted in the Lord Presi-
dent’s opinion. The trustees under George Mur-
ray Walker’s settlement maintained that the share
of the trust-estate set apart for George Murray
Walker after his father’s death, and thereafter
held for his behoof, had vested in the said George
Murray Walker at his death, and been carried to
them by his trust-settlement. The trustees under
the marriage-contract of Mr and Mrs Gavin, and
Mr Gavin for his interest, maintained that the
share of George Murray Walker in his father's
estate lapsed by his having died without having
attained the age of twenty-five years, and that the
same, as undisposed of residue, now belonged to
Mrs Gavin, as her father’s heir, and that the same
fell under her general conveyance of acquirenda in
her marriage-contract. Mrs Gavin maintained
that upon the death of her brother his share, in
terms of her father’s trust-deed, devolved upon her
as the sole surviving child of her father, and did
not fall under the conveyance in her marriage-con-
tract, but must now, in terms of her father’s trust-



