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of the codicil of 1828, and of the marriage-contract

of Mr and Mrs Oliphant, and particularly on that

of the words *“my own nearest heirs, executors
and assignees.”

The Court pronounced the following interlocu-
tor :—

¢ 815t May 1870.—Find and declare that on the
death of Mrs Jane Oliphant without issue in 1861,
the right of fee of two-thirds of the one-sixth of
her father George Morgan's estate (settled on her
and her husband and children by her marriage-
contract, and the codicil of the gaid George Mor-
gan’s settlement, dated 17th July 1828), did, in
terms of the said marriage-contract and codicil,
revert to the trustees under the said George Mor-
gan’s settlement, as his assignees, to be distributed
by them as part of the residue of the trust-estate,
and decern.”

After the date of the judgment tha trustees of
William Oliphant, who were not parties to this
gpecial case, on bearing for the first time of the
questions which had arisen regarding George
Morgan’s estate, preferred a claim, on the ground
that the share above mentioned, having reverted
to George Morgan’s trustees, fell to be dealt with
by them as undisposed of residue, and to be dis-
tributed to the next of kin of George Morgan or
their reprosentatives, In this view they claimed
as in vight of Mrs Oliphant, she and her husband
having executed a mutual settlement of their whole
estate.

The representatives of George Morgan’s other
children maintained that the share fell to be dis-
tributed according to the provisions of the settle-
ment of 1823, and fell under the clause of survivor-
ghip therein.

A second special case was presented, the parties
being (1) the representatives of George Morgan’s
other children; (2) Oliphant’s trustees.

The questions were as follows :—

(1) Does the said share of the late George Mor-
gan’s trust-estate fall to be dealt with by his
trustees as undisposed of residue, and to be
distributed by them among the representatives
of the six children of the truster who survived
bim in the character of next of kin at the
time of his death? Or—

¢ (2) Does the said share fall to be otherwise dis-
tributed under the provisions contained in
the truster’s trust-disposition and seftlement,
and additional trust-disposition and settle-
ment?”

Murrneap and A, Gissox for the first parties.

M LAREN, for the second parties.

The Court were of opinion that the deed of 1827
Aid not supersede that of 1828, except in so far as
its provisions were inconsistent with it; that con-
sequently the share in question fell to be distri-
buted under the provisions of the settlement of
1823 ; answered the first question in the negative,
and the second in the affirmative; and found the
parties of the second part liable to the parties of
the first part in expenses.

Agents for parties of the first part—J. Stormonth
Darling, W.S., and James Bruece, W.S.

Agents for parties of the second part—Dalmahoy
& Cowan, W.8S.

Thursday, July 6.

STIVEN (YOUNG'S FACTOR) . BROWK'S

TRUSTEES AND OTHERS.
Process—Title to Sue—Heir—Service. Circum-
stances in which a process of reduction of
prior infeftments was sisted, in order to allow
the pursuer to mend his title to sue, by serv-
ing as heir of provision or otherwise, as ad-
vised.

This was 4 summons of reduction and declara-
tor, at the instance of William Stiven, accountant
in Dundee, factor loco absentis tv James Young, a
seaman belonging to that town, but presegtly
abroad, seeking to have reduced certain jnstru-
ments and titles which had been expede to herit-
able property in Dundee, to & pro indiviso share of
which the said James Young alleged right. The
defenders were the trustees of Young’s uncle
James Brown junior and his four younger brothers
and sisters. Irom the record it appeared that
James Brown senior, who died in 1833, was pos-
sessed of several heritable subjects in Dundee,
amongst which was a tenement in Whitehall
Close. James Brown senior left several children,
of whom the eldest surviving son was the above-
mentioned James Brown junior, whose trustees
were called ag defenders in this action, and Janet
Brown or Young, the mother of James Young, and
also of the four remaining defenders. ’

Under a disposition by James Brown senior,
dated 29th April 1797, the subjects in Whitehall
Close vested equally in his five surviving children.
Janet Brown or Young therefore became entitled
to a fifth share pro indiwiso. She having died in-
testate, James Young, as her eldest son and heir
of line and conquest, claimed to be in right of her
fifth share pro indiviso, as heir of provision under
James Brown senior’s disposition.

The said subjecis in Whitehall Close are the
ouly ones that need be noticed at this stage of the
action. Janet Brown or Young was never infeft
in her share of these subjects, nor has it been
taken up by service or otherwise. In 1849 James
Brown junior sexrved himself as nearest and lawful
heir of his father James Brown senior in the said
subjects and others, and was infeft therein. He
thereafter conveyed them to his trustees, the first
parties called as defenders in this action, who were
infeft. The deeds sought to be reduced were the
instrument of cognition and -sasine in favour of
James Brown junior, and his trust-disposition, with
the sasines and instruments which had fo]iowed
thereon, so far as the same affected the share of
the properties claimed by James Young as in right
of his mother. As a defence agaiust this actﬂm
so far as the Whitehall Close subjects wers con:
cerned, the defenders James Brown junior’s trus-
tees pleaded inter alia— (2) James Young, who is
said to be in right of his mother Janet Bryown or
Young, as leir of provision to her shares of the
several subjects libelled, not having produced or
expede any service or other title instructing that
cliaracter, the pursuer, as representing the said
James Young, is not entitled to iusist in any of
the conclusions of the present action.”

The Lord Ordinary (MacKENZIE) on 81st Janu-
ary 1871 pronounced an interlocutor, which, in so
far as regarded the subjects in Whitehall Close
sustained the defender’s plea in law above stated,

aud dismissed the action. THlis Lordship adde
the following Note :— (ship wided
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“ Note.—'T'he pursuer, as factor loco absentis to
James Young, insists in this action in so far as re-
gards the heritable subjects in Whitehall Close,
whichbelonged to the deceased James Browu senior,
on the ground that James Young has, under the dis-
position of the said James Brown, his grandfather,
dated 29th April 1797, right to the one-fifth part
or share thereof as heir of provision to his mother,
Mrs Janet Brown or Young. DBMr Brown senior
died last vest and seised in the said subjects. By
the said disposition he conveyed them to his wife
in liferent, and to his lawful children ‘equally
afiong them, and to the survivors or survivor pf
them, and their heirs or assignees whomsoever in
fee.” Mrs Janet Brown or Young survived her
father, and also her mother, the liferentrix, and
died intestate, and without having made up any
title to the said subjects. James Young has not
made up any title by general service to his mother,
Mrs Janet Brown or Young, as heir of provision to
her under the foresaid disposition, and he has,
therefore, the Lord Ordinary is of opinion, no title
to insist in the conclusions of the present action.
The defenders are the testamentary trustees of
James Brown junior, the son and heir-at-law of
James Brown senior, who made up a title to and
conveyed the subjects to them. They admit that
they hold these subjects to the extent of one-fifth
for the heir of Mrs Janet Brown or Young. When
James Young has, by general service, become
vested as heir of provision in the personal right
conveyed to his mother by his grandfather’s dis-
position, he will be entitled to call upon the de-
fenders, the trustees of James Brown junior, to
¢onvey to him one-fifth share of the Whitehall
Close subjects. But before making such a claim,
or instituting an action to enforce it, he must
complete his title as heir of provision.” )

Against this interlocutor the pursuer reclaimed.

Solicitor-General (CLARK) and MAcCKINTOSH, for
him.

J. M‘Laren and Marsmary, for the respon-
dent.

Authorities referred to— Mackintosh v. HMunro,
231 Nov. 1854, 17 D. 99; Mualcolm v. Dick, 8th
Nov. 1866, 5 Macph.{18; Rutherfurd v. Nishet's
Trustees, 12th Nov. 1830. 9 8. 8; Cochrane v.
Ramsay, 11th March 1828, 6 S. 773-4; Bell's
Prin. 1683.

The Court recalled the Lord Ordinary’s inter-
locutor én hoc statw, and, on condition of payment
of expenses since the date of the interlocutor
reclaimed against, sisted process in order to enable
the pursuer to mend his title to sue, by serving as
heir of provision or otherwise. as advised.

Agents for the Pursuer—Mill, Reid & Drum-
mond, W.S,

Agents for the Defenders—Fyfe, Millar & Fyfe,
8.8.C.

Thursday, July 6.

SECOND DIVISION.
ROSS . DURIE.

Donation—Deposit Receipt. A deposited money in

a bank in the name of himself and B, payable

to * either or survivor,” and gave the deposit-

receipt to B. Held that there was no pre-

sumption in favour of donation, and that the

proof did not establish that A infended to

make a donation to B.

This was an action in the Sheriff-court of Fife,
rajsed by John Ross against James Durie and his
wife, concluding for payment of a sum of £90,
8s. 8d., contained in a deposit-receipt. The facts
are fully set out in the interlocutor of the Sheriff.

The Sheriff-Substitute (BELL) pronounced the
fullowing interlocutor :—* Finds, in point of fact,
that on or about the 20th day of September 1867
the pursuer handed to the female defender the
deposit-receipt mentioned on record; but that
the pursuer has failed to prove, as averred by him,
that he did so in order that it might be retained
by lier for the pursuer’s behoof, and for her own
behoof in case of his decease: Finds that, on the
contrary, the pursuer, when handing the receipt
to the female defender, said, “ That is a present
to you:” Finds, in point of law, that the defenders
are not bound to restore said receipt, or to repay
the money therein contained, to the pursuer;
therefore assoilzies the defenders from the conclu-
sions of the summons, and decerns: Finds them
entitled to expenses, allows an account,” &ec.

The Sheriff (CricHTON) recalled this interlo-
cutor, and pronounced the following judgment :—
“Finds, in point of fact (1), That on 10th May
1867 the sum of £100, belonging to the pursuer,
was deposited in the Royal Bank of Scotland at
Cupar, and that the deposit-receipt, No. 16 of
process, was granted by the baunk therefor in the
names of the pursuer and his now deceased wife,
‘payable to either or survivor;’ (2) That the pur-
suer’s wife, who was a sister of the defender,
Margaret Laing or Durie, died on 19th September
1867, and on that day the pursuer went to live in
family with the defenders; (3) That on 20th
September 1867 the pursuer, accompanied by the
defender James Durie, went to the Royal Bauk at
Cupar and uplifted the said sum of £100 contained
in the deposit-receipt, and that {lie pursuer then
proposed to re-deposit £90 of the said sum of £100
in Lis own name and that of the defender James
Durie; (4) That the defender James Durie ob-
jected to the said sum of £90 being deposited in
his name, and he advised the pursuer to re-
deposit the money in his own name; (5) That
thereafter the pursuer proposed to re-deposit tle
said sum of £90 in his own name and that of
the defender Margaret Laing or Durie; (6) That
the said sum of £90 was, on 20th Septemler
1867, re-deposited by the pursuer with the Royal
Bank of Scotland at Cupar, and that he then re-
ceived from George Ramsay, the aceonntant of
the said bank, the deposit-receipt, which is in
favour of the pursuer and * Mrs Margaret Laing or
Durie, Cupar, . ‘payable to either or
survivor;” (7) That on the said 20th day of
September 1867 the pursuer handed to the de-
fender Margaret Laing or Durie the said deposit-
receipt for £90 sterling; (8) That the pursuer con-
tinued to live with the defenders for about six or
seven weeks after 20th September 1867, when, in
consequence of a quarrel with the defender
Margaret Laing or Durie, he left the house; (9)
Thaton 16th November 1867 the defender Margaret
Laing or Durie called upon the said George Ram-
say, and stated that she wished to uplift part of
the money contained in the said deposit-receipt;
(10) That on 16th November 1867 the said
Margaret Laing or Durie received from the said
George Ramsay £20 of the sum contained in the
said deposit-receipt, which she retained and still
retains; and that she re-deposited the balance of
£70 on a deposit-receipt in favour of *Mr John



