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The Loep Justice-Crerk entirely concurred.
Even had the trustee under Mr Kippeu's settlement
appeared his contention would have been fruitless.
The principle underlying the cases of Gordon and
Tod's Trustees was that where there was no con-
flicting or further interest the beneficiary was en-
titled to the trust-estate unrestrictedly. The case
of Tod had no doubt another element in it, but the
decision rested on this ground, and in this case the
question was raised very fairly.

Lorp Cowan wished to say that had the trust-

deed made the daughter’s interest purely alimentary
the case might have been different.

Agents for Miss Kippen—Dalmahoy & Cowan,
w.S. :
Agents for Trustees—Ronald & Ritchie, 8.8.C.

Saturday, November 25.

BLAIKIE ¢¥. PEDDIE.

Bankrupt—Alimentary Fund. A bankrupt who was
in the enjoyment of an alimentary provision of
about 80s. a-week, keld, in the circumstances,

"not bound to pay any part to his creditors,

Andrew Rlaikie was sequestrated, and presented a
petition in the Sheriff Court of Edinburgh for dis-
charge, TheSheriff-Substitute (HamILToN) granted
the discharge. The facts of the case, and the con-
tentions of the trustee, Mr Peddie, C.A., sufficiently
appear from the following note appended to the in-
terlocutor of the Sheriff-Substitute :—

¢« Note.—The application is not opposed by any of
the creditors in the sequestration, but the trustee
maintaing that as a condition of his discliarge the
petitioner, who carried on business as a merchant
in London, should secure him in one-half of an
alimentary provision, which he the petitioner en-
joys under the trust-settlement of his father, con-
sisting of rents drawn from the estate of St Helens,
near Melrose. The gross amount of these rents is
about £140 a-year, but the petitioner states, and the
accuracy of the statement is not disputed, that the
free proceeds actually paid to him by his father’s
trustees do mnot exceed 80s. a-week —a sum which
he maintains is not more than sufficient for the
maintenance of himself and his wife, Having regard
to the position in life of the petitioner, to his age,
and to the fact, which is sufficiently instructed by
the medical certificate of Dr Anderson, produced
with the present proceedings, that he is disabled
by a complication of maladies from working for his
livelihood, it does not appear to the Sheriff-Substi-
tute that he would be justified in refusing the peti-
tioner his discharge merely because he declines to
make over any part of the provision referred to for
behoof of his creditors.”

The trustee appealed.

O=rr PaTersox for him.

Mair and Raino for respondent,

At advising—

Lorp Justice-CLERK—The appellant has not
been able to point out any case in which the Court
found that a bankrupt was bound {o make payment
to his creditors ont of an alimentary fund, Wo
must besatisfied that the bankrupt has done all he
can for the creditors. In this case I do not think
that the course he has taken is at all unreasonable.
It is beyond our power to attach the alimentary
provision, :

Lorp CowaNn—This is a case for the exercise of

the discretion of the Court, We must refuse or
graut a discharyze according to the circumstances of
the case. Had the alimentary fund been an income
of £1000 a-year I eannot say that the Court would
not have taken that into consideration in judging
whether the discharge ought to be granted. We
must consider all the eircumstances of the bank-
rupt.  Other sums of money came to the bankrupt
from his father besides this alimentary provision of
£130 per annum, and these have come into the
hands of the trustee. It is mnot the fault of the
baukrupt that these have been taken to meet the
claims of creditors whose debts were preferably
secured. The report by the trustee is favourable
to the bankrupt. We have it certified that he is
in a bad state of health, The case now is in o
different position from what it was when before the
Lord Ordinaryin 1870. Time is an important con-
sideration, as we held in the case of Campbell, 1
concur that in the special circumstances of this case
we should grant the discharge,

Lorp BENmOLME—I cuncur. No precedent has
been given for the course recommended tous. 1
find no case in which a discharge has been refused
because the baukrupt has been in the enjoyment of
an alimentary fund. It would require a very strong
case to induce us to begin to make such an excep-

-tion, 'We bave not a strong case here. Bad health

is a very important element in the case.

I think
we should adhere.

Lorp Neaves—I am of the same opinion. A
mere declaration that a fund is alimentary will not
make itso. We have to consider whether, looking
to the rank and circumstances of the bankrupt, this
could reasonably be held to be a proper provision,
This is by no means an extravagant one. The

unkrupt is a married man, and has been accus-
tomed to live as a gentleman. It would have been
different if any of his debts had been incurred by
his own misconduet, for in such a case he would
not be entitled to his discharge. But we cannot
make a resolutive condition that unless he pays a
part of this alimentary fund to his ereditors he is
not to get his discharge,

Agents for Petitioner—Lawson & Hogg, S.8.C.
Agents for Respondent—J. & A, Peddie, W.8.

Monday, November 27.

FIRST DIVISION,.
(Before Seven Judges.)
WATSON & CO. ¥. SHANKLAND AND OTHERS.

Ship—Charter-Party—Advance by Charterer for
Skip’s Disbursements — Repetition—Insurance,
A ship was chartered to proceed to Calcutta,
and there load a cargo from the charterers for
the United Kingdom, “ the freight to be paid
on unloading and right delivery of the cargo.”
The charter-party contained the following
clause— Sufficient cash for ship’s ordinary
disbursements to be advanced the master
against freight, subject to interest, insurance,
and 2} per cent. commission.” The ship
reached Calcutta, and whilst thers money
was advanced by the charterers for the ship’s
disbursements. The ship was lost with her
cargo on her homeward voyage.

Held, in an action by the charterers for re-
covery of their advances from the shipowners
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(in accordance with the law of America, France,
&ec., and contrary to the rule established in the
English Common Law Courts), that an ad-
vance of freight by the charterers for ship’s
disbursements at the port of loading, in terms
of an obligation to that effect’ in the charter-
party, is; in the event of the loss of the ship
and cargo, recoverable by the charterers from
the owners, unless the parties contract expressly
or by clear implication that it shall not be recover-
able. )

Held, by a majority, under the special terms
of the charter-party (diss. Lord Justice-Clerk
and Lord Kinloch), that the clause empowering
the charterers to insure the freight to the
amount of their advance at the owner’s expense
could only be explained on the footing that
both parties understood that the charterers ac-
quired an insurable interest in the freight to
the extent of their advances. or, in other words,
had given up the right, which they would other-
wise have had, to recover their advances from
the owners in any event,

A charter-party was entered into at Bombay, on
20th August 1863, by Jumes M‘Kirdy, master and
part owner of the ship ¢ Janet Cowan,” of which
the defenders were the owners, then lying at Bom-
bay, and by Ralli Brothers, of that port, according
to which the ship was to proceed to Caleutta, and
there lond from the charterers or their agents a
cargo for the United Kingdom. The freight was
to be paid on unloading and right delivery of the
cargo. 'The charter-party contained the following
clause :—** Sufficient cash for ship’s ordinary dis-
bursements to be advanced the master against
freight, subject to interest, insurance, and 2} per
cent. commission, and the master to endorse the
amount so advanced upon his bills of lading.”

. The right in the charter-party was ultimately
transferred to the pursuers W. N. Watson & Co.,
of Calcutta.

The ship proceeded toCalcutta,and loaded a cargo
from the pursuers. While the ship was at Calcutta,
between 7th November and 17th December 1863,
the pursuers made advances in cash to or on the
order of the master for the ship’s ordinary disburse-
ments, amounting o £441, 4s, The pursuers also,
as they alleged, acted as shipping agents for the
vessel, and in that capacity claimed 2} commission
on the total amount of the freight.

For £500 of the balance said to be due to the
pursuers the master granted a bill on Robert
Shankland, the managing owner of the vessel,
‘“value on account of expenses of the ship ‘Janet

Cowan.”” The bill was presented for acceptance
to Mr Shankland on 17th December 1863, who re-
fused to accept it, on the ground that the master
had no power to grant such a documeunt, and thatit
was in violation of the terms of the charter-party
for the pursuers to take it. The bill was not stamped,
and accordingly the present action was not brought
on it; it was referred to as evidence of the views
and intentions of the parties in making the ad-
vances.

The ship having been loaded with a cargo, pro-
ceeded on her voyage to the United Kingdom, but
was, with her cargo, totally lost on 7th April 1864,
orr the island of 8t Kilda. The owners had previously
insured the freight, less the probable amount of
advances to be made by the charterers for the ship’s
disbursements at Calcutta, Though there was time
for Watson & Co., after Shankland’s refusal to

accept the bill had been intimated to them, o have

insured their advances, they did not effect any such
insurance.

On the 27th October 1865 Watson & Co. raised
the present action against the owners of the
““Janet Cowan,” and against James M‘Kirdy, as
master, for £596, 0s. 3d., being the amount of
their advances, agency charges, and interest,
The pursuers pleaded that the advances were a
loan, and therefore recoverable in any case. The
defenders pleaded that the advances were not a
loan, but a prepayment of freight. It seemed to
be conceded by the pursuers that if it were proved
that the money advanced was an advance against
freight in terms of the charter-party, the char-
terers lost their money in case the ship was
wrecked.

There was much delay in the case from the
absence at sea of the defender M*‘Kirdy, who was a
material witness.

On 19th December 1870 the Sheriff-Substitute
(TENNENT) pronounced an interlocutor, in which,
after findings in fact, he finds, “in point of law,
that the money thus paid by the pursuers was not
a loan made by them to or for behoof of the defen-
ders, or of the master of the ¢Janet Cowun,’ but
that it is to be held as having been made in terms
of the clause of the charter-party in regard to cash
for ship’s disbursements to which the pursuers
were parties: Finds that by the terms of said
clause the pursuers were bound to furnish suffi-
cient cash for ship’s ordinary disbursements as an
advance against the freight which it was expected

"would be earned at the conclusion of the voyage;

and that the defenders are not bound to repay to
the pursuers the sum thus advanced fo them in
terms of the charter-party: Finds that the pur-
suers are entitled to receive interest, the premium
of insurance, and a commisgion of 2} per centum
upon the advances made by them, and of consent
of parties decerns for the same, amounting to the
sum of : Finds that it has not been
proved that the pursuers were agents for the ship
at Calcutta, and therefore finds that they are not
entitled to the commission charged by them in the
account appended to the summons: With the ex-
ception of the sum of above mentioned,
assoilzies the defenders from the conclusions of
the summons; finds the defenders entitled fo ex-
penses.”

On appeal the Sheriff (FrasEx) allowed the pur-
suers to add an additional plea-in-law—¢¢ (6) The
sums sued for having in any view been made as an
advance against freight, and no freight having been
earned, the defenders are obliged to repay the same,
and commission thereon, to the pursuers, with
interest as libelled.”

On 18th February 1871 the Sheriff pronounced
an interlocutor recalling the interlocutor of the
Sheriff-Substitute :—*¢ Finds that the money thus
paid by the pursuers to the captain was not a loan
made by them to or for behoof of the defenders, or
of the master of the ‘Janet Cowan,’ as represent-
ing the defenders, but was an advance as against
freight for ship’s ordinary disbursements, subject
to iuterest, insurance, and 24 per cent, commission :
Finds, in law, that the defenders are bound to re-
pay to the pursuers the sum of £441, 4s. thus ad-
vanced to the captain, with interest thereon at the
rate of & per cent. from the last date of the ad-
vance, together with commission of 2} per cent..
upen the advances: Fiuds that as the pursuers
did not effect insurance upon the advances so
made by them they are not entitled to recover
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from the defenders any sum under this head: Finds
that the pursuers were not agents for the ship at
Calcutta, and that they are not entitled to charge
commission as such ; decerns against the defenders
for the said sum of £441, 4s,, together with inter-
est thereon at the rate of 5 per cent. from the 17th
day of December 1868 till payment, and also for
the sum of £11, 0s. 6d. sterling, being commission
of 21 per cent. upon the said advances, together
with interest on said sum of £11, 0s. 6d., at 5 per
cent. from the said 17th day of December 1868 and
till payment: Finds no expenses due to either
party, and decerns,”

In his note the Sheriff states that he has arrived
at a different conclusion from the Sheriff-Substi-
tute on grounds which were not pleaded before the
Sheriff-Substitute ; that while he concurs with him
in holding that the advance must be considered
an advance against freight, and not as a separate
loan, still he is of opinjon that the shipowners are
bound to pay back to the charterers the money ad-
vanced to the master, no freight ever having been
earned.

“ The question thus raised is one that never has
been decided in the Supreme Courts of Scotland.
It has frequently been raised in England, and it is
admitted that although the decisions of the
English Courts are difficult to be reconciled with
each other, yet those more directly applicable to
the present case, and to a charter-party couched in
terms like this one, are contrary to the view which
the Sheriff has adopted. On the other hand, the
decisions of the Courts of America are all, without
exception, against those of the Courts of Englaud,
and these American decisions were given after con-
sideration of the gronnds upon which the English
decisions went, In like manner, both the older
and modern law of France concur with the doctrine
of the American Courts~—both the law as laid down
by Pothier and the law of the Code de Commerce.
It is in these circumstances that the Sheriff is
compelled to decide the case without the authority
of Scottish precedent. The judgments of an Eug-
lish Court not carried to the House of Lords are
no more binding upon & Scottish Court than the
judgments of any foreign court; and while giving
his opinion with the utmost diffidence upon the
question here raised, the Sheriff is constrained to
say that the reasons upon which the American de-
cisions rest are to his mind more satisfactory and
more consistent with legal principle than those as-
signed by the English Judges.

““The clause in the charter-party in question is
one of old standing—at all events the practice of
the freighter or charterer making advances as
against freight in a foreign port is so. The reason
of it is very obvious—the shipowner very seldom
has an agent at the foreign port to supply advances
to the captain for the ship's’ disbursements there,
but the charterer or freighter always has, Instead

efputting £200 or £300 in the captain’s possession
when the ship leaves the United Kingdom, which
during the outward voyage would be bearing no
fruit, the shipowner very naturally stipulates that
the charterer shall make an advauce to the captain
against the freight, which thecharterer is ultimately
to pay if the ship arriye safe home, This advance
is for the convenience of the shipowner, but it is
an advance of freight; and the question simply is,
‘Whether the general rule that freight is not due un-
less the cargo be delivered is in this case to have an
exception, and that the loss of an uninsured ad-
vance for freight is to fall, not upon the shipowner,

for whose convenience it was made, but upon the
freighter or charterer who made it?”

The Sheriff then proceeds to examine the English
cases in which the point had been more or less
directly raised—Mashiter v. Buller, Dec. 15, 1807,
1 Camp. 83; De Silvale v. Kendall, 4 Maule and
Selwyn, p. 86 ; Manfield v. Maitland, June 23, 1821,
4 Barn. and Ald. p. 682 Saunders v. Drew, 3 Barn.
and Adolphus, p. 445 ; Hicks v. Shield, May 1,1857.
26 L.J. Q.B. p. 205. :

“The decisions of the English Courts are all
traceable to this short note of an anonymous case,
reported by 8ir Bartholomew Shower, and decided
by the King’s Bench in England in the time of
Charles II.—*¢ Advance paid before, if in part of
freight, and named so in the charter-party, al-
though the ship be lost before it came to a deliver-
ing port, yet wages are due, according to the pro-
portion of freight paid before, for the freighters
cannot have their money.’”’

The Sheriff examines the cases in detail, and
points out that while the earlier cases appear to
have been decided on specialities, in the later cases
—Saunders v. Drew and Hicks v. Shicld—the law
was assumed to be settled by the anonymous case in
Shower without much argument as to whether it
was consistent with principle—that advances of
freight by the charterer cannot be recovered if the
vessel is lost.

The Sheriff then adverted to the American autho-
rities—Kent’s Commentaries, vol. iii. p. 814, and
cases there cited ; Waison v. Duykuick, 3 Johnson’s
Rep. 835 (judgment by Chancellor Kent when
Chief-Justice of the State of New York); Griggs
v. Austin, 8 Pick. p. 20; Story’s Edition of Abbott,
p. 408, note. The American doctrine is shortly
stated by Parsons—*¢ It is now quite certain that if
the payment be merely a payment of freight in ad-
vance it must be repaid if the freight is not earned.”
—Parsons on Shipping, vol. i. p. 210.

“The authorities of writers on maritime jurisprus
dence, and the rules of foreign codes, are all con-
trary to the English rule, The lawyersof all other
countries have given an opposite opinion. In the
well known ordinance of 1681 regarding the marine,
issued by the King of France, there is this law in
cap. 26, No. 18 —¢‘ Freight is not due for goods lost
by wreck or stranding, pillage by pirates, or cap-
ture by enemies ; and the master will in that case be
bound to restore what shall have been advanced to him
if there be no agreement to the contrary.” (Pardes-
sus’ Colln, de Lois Maritimes, vol. iv. p. 363.) In
a note to this article Pardessus states the source
from which it was borrowed, and carries it up to a
high antiquity. The article itself has been em-
bodied verbatim in the Code de Commerce (No. 302),
and now is law in France.

“ Pothier approves of the doctrine, and states it
ag the law in his time (Traité des Contrits des
Louages Muritimes, No. 63). It is sanctioned by
the authority of Valin, in his Commentary on the
Ordinance of 1681, vol. i. p. 627; by Francis
Roccus, a Florentine lawyer, in his Treatise de
Maribus et Nauto, published in 1655, and repub-
lished at Amsterdam in 1708 (note 80, p. 79 of the
Amsterdam edition); by Cleirac, an advocate at
Bordeaux, in his Treatise on the Usage and Custom
of the Sea, published in 1647 (see the edition .of
1671, p. 42); and by John Loccencius, a Swedish
lawyer, in his 'I'reatise on Maritime Law, published
in 1662, p. 274, No, 11. It is needless giving the
citations from these books, the import of them is
as stated, and they are thus summarised by Eme-
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rigon in his Treatise on Insurance, p. 179—¢No

freight,’ says the Ordonnance, ‘is due for mer-
chandise lost by shipwreck or stranding, pillaged
by pirates, or taken by enemies. In such case the
shipper is dispensed from payment of the freight,
and if he has paid it in advance he has a right to
reclaim it." This article, after having decided that
no freight is due on merchandige lost, and that the
master is bound in this case to reatore the freight
paid tohim inadvance, adds, ‘if thereisnoagreement
to the contrary.’ Some writers even go so far as to
say that a special agreement to the contrary will
not be valid on account of the temptation to mal-
versation on the part of the master if the freight
was to be paid in any case.

““Such being the state of authority and pre-
cedent, the Sheriff must find in law for the pur-
suers. The question is referred to by Professor
Bell, and if he had given a decided opinion on it,
this would have amounted in the Sheriff's estima-
tion almost to the authority of & judgment of the
Supreme Court. But it is quite evident from the
mode iu which he has expreased himself that he
had not made the point the subject of any particu-
lar consideration, relying merely on the case of
De Silvale, and drawing from it eimply the con-
clusion that if there be no special agreement to
that effect the freighter cannot recover his advance
—1 Bell's Com. p. 578. The point is also cursorily
noticed by Brodie (Brodie’s Stair, p. 1001).”

The defenders appealed to the First Division.

Their Lordships, on account of the importance
of the case, appointed it to be debated before seven
Judges.

The Soricitor-GeNEraL and Barrour, for the
defenders, argued—It has been firmly fixed in the
law of England that a prepayment of freight
cannot be demanded back even though the voyage
be not performed. The rule has been approved of
by Mr Bell in his Commentaries, and applied by
-the Second Division in the case of Leitch v. Wilson.
It is sufficient, then, to show that the rule is not
unreasonable; it is not necessary to show that it
is abstractedly the best. The payment made by
the charterers is8 not one without consideration.
The master has done something to earn the freight
in clearing the vessel. The subsequent perishing
of the veesel is not his fault, The case of wages
in other contracts is analogous, e.g., the case of a
ship burnt while being built, the work being paid
for by instalments. The difference between the
English and American rules appears to be one of
presumption. Given the absence of stipulation,
the English law will decide for the ship-owaer, and
the American law for the chartorer, According
to the law of both countries, parties may stipulate
that an advance against freight shall not be de-
manded back in case the ship is lost. That such
was the meaning of this contract is clearly to be
gathered from the clause about insurance. There
was & certain risk about this prepayment in case
the ship was lost. How was the charterer toavoid
it? By insurance, which he is authorised to effect
at the expense of the owner. If the charterer
had been entitled to recover the advance from the
owner in any case, he could have had no insurable
interest in the advance. Lastly, even supposing
no stipulation that the money should not be repaid
in case of the freight not being earned, the char-
terers cannot, in the eircumstances of the case,
enforce their demand. It was the meaning of the
eontract that they should insure the freight to the
extent of the advance, Suppose the insurance had

been effected they would have recovered the ad-
vance from the underwriters. They failed in per-
forming a part of what they undertook, and there-
fore they cannot now recover the advance from the
ship-owners,

“Authorities—English cases cited by the Sheriff,
also Andrew v. Moorhouse, 4 Taunton, 4356; The
Salacia, 82 L.J. (N.8.), Prob. Mat. and Adm. Causes,
p. 43; Bell's Com. i, 669, 578 (5th ed.); Leiteh v.
Wilson, Nov. 20, 1868, 7 Macph. 150.

‘WatsoN and BurNET, for the pursuers—By the
law of every civilised country in the world except
England an advance against freight is recoverable
by the charterer in case the freight is not earned,
except where the contrary is stipuluted. The
English Courts have regretted the rule which has
become fixed there — S8ee L. C.-J. Cockburn's
opinion in Byrne v. Schiller, 40 L.J., p. 177, Ex-
chequer Chamber. The advance is made entirely
for the convenience of the ship-owner, and it ia
reasonable that if any loss arises it should fall on
the party who is benefitted by the arrangement—
Digest, book xix., tit. 2, c. 15, sec. 6.

At advising—

Lorp Presipent—The decision of this case de-
pends on the construction of a charter-party made
between the master of the ship **Janet Cowan,” of
Greenock, and Messrs Ralli Brothers, at Bombay
on the 20th August 1863,

By this contract the master underfook and
agreed that the ship should proceed to Calcuttia,
and there load a cargo of general merchandise
from the charterers or their agents, and carry the
same to a port in the United Kingdom, and deliver
the same on being paid freight at the rate of 85s.
per fon.

The clanse regulating the payment of freight is
in the following terms :—* The freight to be paid
on unloading and right delivery of the cargo in
cash, two month’s from the ship’s report inwards
at the Custom Honuse, or under discount at the rate
of 5 per cent., at freighter’s option.”

After various other cluuses the following occurs:
—+ Sufficient cash for ship's ordinary disbursements
to be advanced the master against freight, subject
to interest, insurance, and 24 per cent, commission,
and the master to endorse the amount so advanced
upon his bills of lading.” :

This charter-party was transferred by Ralli
Brothers to Grant, Smith, & Co. on the 2d October,
and by Grant, Smith, & Co. to the pursuers on the
18th October of the same year,

Between the 7th November and the 17th Decem-
ber, while the ship was prepering for her voyage
from Calentta to the United Kingdom, the pursuers
made advance in cash to her master for ship's dis-
bursements, to the extent, as they allege, of 4532
rupees, in terms of the undertaking of thecharterers
in the charter-party.

The said advances were not, in terms of the clause
of the charter-party, endorsed on the bills of lading
by the master. But in place thereof the master
drew a bill of exchange for £500 on his owners in
favour of the charterers, This bill the owners re-
fused to accept, and it may be thrown aside as of
no importauce in the case, as the master had plainly
no power to make sach a draft on his owners. The
case must be taken as if the master had in terms
of the charter-party endorsed the amount of the
advances on the bills of lading,

The ship sailed from Calcutta on her homeward
voyage, but was with her cargo totally lost in course
of the said voyage.
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The charterers have raised this action to recover
the amount of the advances made to the master at
Calcutta in terms of the chnrier-party, which, with
interest and 2} per cent. commission, they state at
the aggregate sum of £5696. They charge nothing
for expense of insurance (though they were entitled
‘to recover at the owners’ expense), because they
did not effeet any insurance,

The defence is in substance that by the terms
of the charter-party the cush advanced by tho
charterers was not intpnded to constitute a loan,
but was a prepayment of freight, which, according
to the intention of the parties and the frue con-
struetion of the contract, was not to be repaid
though the vessel was lost and the freight never
earned,

In the proper freight clause of this charter-party
it is stipulated that the freight is ta be paid on the
unloading and right delivery of -the cargo, which,
in the absence of any other clause, means that no
freight is to be paid except in consideration of,
and in return for, the right delivery of the cargo.
But the other clause which I have quoted binds
the charterers to advance against freight sufficient
cash for disbursements at the port of loading. It
is, in my opinion, of no consequence whether such
advances are called advances against freight or
advances on account of freight or advances of
freighit. But I think the term “prepayment of
freight” used by the defenders is unjustified by
the phraseology of the clause, and caleulated to
‘mislead, as being equivocal. A stipulation for
payment of freight at the port of loading, as at a
time necessarily antecedent to the completion of
the voyage and the earning of the freight, may be
‘safely construed into an agreemenut to dispense
with the rule of maritime law that no freight is
due unless earned by the right delivery of the
cargo, Of this kind of special contract guood ex-
amples are to be found in a recent judgment of
the Second Division of the Court— Leitch v. Wilson,
7 Macph. 150; and in the well-known American
case, Watson v. Duycuick, 8 Johmson’s Reports, 835,
But in the present case there is no stipulation for
payment of the freight, or in any part of it, before
the term stipulated in the proper freight clause,
viz., the right delivery of the cargo at the port of
discharge. All that the charter-party contains
qualifying the principal and proper freight cluuse
is a provision that sufficient cash for ship’s dis.
bursements at the port of loading shall be ad-
vanced by her charterers against freight, 1t is

needless to insist on the material and clear distine-.

tion between advance and payment or prepayment.
An argument on the construction of a contract of
affreightment, or any other contract of locatio rei
or locatio operarum, which assumes that an advance
of a portion of the merces or contract price iz a
payment or prepayment, is based on an obvious
fullacy.

The general principles of law applicable to the
contract of affreightment are not essentially dif-
ferent from those applicable to otlier similar con-
traots, such as contracts of land carriage, or build-
ing contracts, or any others, in which one party
ngrees to pay a certain price as the return for
materials furnished, or work done, or services ren-
dered by the other party. No doubt maritime
contracts are juris gentium, and if the custom of
the mercantile community of natious has imnressed
on certain words or phrases in a contract of af-
freightment a special meaning and effect different
from what they would bear if construed according

to the ordinary legal -rules of construction the
consuetudinary rule of the maritime law must
prevail. But to establish such a rule of maritime
law there must be the general consent of the mari-
time nations of the world expressed in the prevail-
ing practice and understanding of the traders of
these nations.

There is no rule of the civil law, as adopted into
all modern municipal codes and systems, better
understood than this, that if money is advanced by
one party to a mutual contract on the condition
and stipulation that something shall be afterwards
paid or performed by the other party, and the
latter party fails in performing his part of the con-
tract, the former is entitled to repayment of his
advance on the ground of failure of consideration.
In the Roman system the demand for repayment
took the form of a condictio causa data causa non
secuta, or a condictio sine causa, or a condictio indebiti,
according to the particular circumstances. In our
own practice these remedies are represented by
the action of restitution and the action of repeti-
tion. And in all systems of jurisprudence there
must be similar remedies, for the rule which they
are intended to enforce is of universal appliention
in mutual contracts. -

If one contract to build me a house, and stipu-
late that I shall advance him a certain portion of
the price before he begins to bring his materiala
to the grouud or to perform any part of the work
the mouey so advanced may certainly be recovered
back if he never perform any part or any available
part of his contract. No doubt if he perform a
part, and then fail in completing the contract, I
shall be bound in equity to allow him credit to
the extent to which I am lucratus by his materials
and labour, but no further; and if I am not lueratus
at all, I shall be entitled to repetition of the whole
advance, however great his expenditure and counse-
quent loss may have been.

There seems no ground in reason or general

legal principle why the rule should not apply to
un advance made by a charterer to the master of
a ship of a part of the stipnlated freight, the con-
sideration of the advance being the performance
of the contract work of éarrying and right delivery
of the cargo. If the consideration on which the
ndvaunce is made fuil by the non-completion of the
voyage, the advance is pari ratione, repayable to
the charterer. I speak of the case of a total failure,
as here, where there is no.claim for freight pro
rata itineris, or for right delivery of a part of the
cargo, The voyage indeed has been begun, and a
part performed, but there is no claim for freight,
because 1o bheneflt has accrued to the charterer
from the voyage having been begun and in part
accomplished till interrupted and terminated by
shipwreck and total loss,
* Does then the maritime law attach a meaning
and effect to an advance of freight different from
that which according to ordinary legal principle
is the true meaning and effect of a stipulation for
an advance of a portion of the contract price in
any ordinary contract of locatio operarum 2

On this question we have had the benefit of a
very able and exhaustive argument, in the course
of which all the authorities—Scottish, English,
Continental, and- American—have been brought
under notice. It would be a mere waste of time

to examine these in detail, for the result of them

may be stated in a very few sentences. All the

‘mations of the trading world, with the exception

of England, concur in_holding that an advauce-of
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freight by the charterers for ship’s disbursements
at the port of loading, in terms of an obligation to
that effect in a charter-party, is, in the event of the
loss of the ship and cargo, recoverable by the
charterers from the owners, unless the parties con-
tract expressly or by clear implication that it shall
not be recoverable, By a series of judgments of
the common law courts of England it has been, on
the contrary, settled that an advance of money by
the charterers to the shipmaster at the port of
loading, in terms of an obligation in the charter,
is not recoverable if it be an advance of freight,
but only in the event of the parties contracting
expressly or by clear implication that it shall be
treated as a loan independent of freight,

Such a state of the authorities places the Judges
of this Court in a position of embarrassment. For
it is, on the one hand, in the highest degree ex-
pedient that the mercantile law of the United
Kingdom .should be harmonions, and if possible
identical; for which reason, in ordinary circum-
stances, we always pay the greatest deference and
respect in such questions to the rules which have
been settled in the courts of England, unless they
are in conflict with our own authorities and pre-
cedents. And it cannot be said that the broad
question under consideration has been directly de-
termined in the courts of Scotland. But, on the
other hand, in proper maritime questions there is
almost as great an expediency, and indeed necessity,
that trading nations should be at one, as that the
citizens of different parts of the United Kingdom
should be at one. And we must not forget that in
such questions the decisions of English courts and
the practice of England are no more binding on us
than the laws and customs of France, Germany,
Italy, and America, I feel therefore bound to
say that the law and practice of the other nations
of the great trading community is, in my judgment,
in accordance with sound legal principle, and that
the English rale is uot.

If indeed it were true that an advance of cash
by the charterers to the master at the port of
loading must be either a payment of freight or a
separate and independent loan of money, the
reagoning of the English judgments would be
more satisfactory. But I apprehend that an ad-
vance against freight, or an advance on account of
freight, or an advance of freight without further
condition or stipulation, is neither a payment of
freight nor an independent loan. It is an ad-.
vance made on the faith of the master and owners
performing their contract, and in consideration of
their subsequent performance. If it were a sepa-
rate and independent loan, it could be recovered
from the owners immediately, and the charterers
would be -entitled, contemporaneously with the
advance, to draw on the owners for the amount,
If it were a payment of freight made in terma of
the contract at, the port of loading, it could never
be recovered back at all. But an advance of
freight, or against freight, stands in a different
position from either of these two. It cannot be
recovered immediately as a loan, but must be al-
lowed to remain in the hands of the owners or
master till the termination of the voyage. But
being an advance on the credit of the owners, it
creates a debt due by them, though with a post-
poned term of payment. If the freight be earned
by delivery of the cargo, the advance, with interest,
will form a deduction from the gross amount of
freight. But if the freight were payable in part
at the port of loading, no interest ought to runon

the amount so paid in the interval between that
partial payment and the final settlement of freight.
And yet by this and other similar contracts of
affreightment the freight is declared to be payable
at the port of discharge on delivery of the cargo.
It followe that the money given to the master at
the port of loading as an advance against freight
besrs interest (without any express stipulation)
from the date of advance till the date of payment,
and therefore cannot in any proper sense be called
a payment, but is simply an advance, repayable
with interest.

I arrive at the conclusion already stated with
the less reluctance, because it appears from the
recent case of Byrne v. Schiller, in the Exchequer
Chamber, that the English Judges are fully alive
to the inconvenience produced by the departure
of their law and practice from the rules observed
by other maritime nations, In these circumstances,
it cannot be doubtful that the error will be re-
dressed either by a judgment of the House of
Lords or by legislation. :

But the question still remains, whether there are
any specialities in this charter-party, or in the cir-
cumstances of the case, to prevent the application
of the general rule. ‘

T'he cash advanced to the master by the char-
terers is declared to be ¢‘subject to interest, in-
surance, and 2} per cent. commission.” The
stipulation for interest indicates mothing incon-
sistent with the natare of a proper advance against
freight. On the contrary, the advanee would have
borne interest without this express stipulation.
The commission is the usual charge for negotiat-
ing any loan or advance at the port of loading.

. But what is the meaning of the provision that the

advance shall be subject to insurance, and what is
its effect on the nature of the transaction and the
construction of the contract ?

The meaning of the words is not doubtful, and
was not made the subject of controversy. The
charterers are to be eutitled to deduct from the
advance not only interest and 2§ per cent. com-
mission, but also 80 much money as is necessary
to effect an insurance on freight for the amount of
the total advance, counting the money actually
received by the master, interest, commission, and
premiums of insurance.

But if the advance was repayable with infereat
by the owners whether the freight was earned or
not, it is difficult to see how the charterers could
have an insurable interest in so much of the
freight as corresponded. to the amount of the ad-
vance. The charterers had no assignment to the
freight, or any part of it, and they held no security
over it for the amount of their advance in any
proper sense of the term security. No doubt, if
the freight was earned they would be entitled to
set-off the amount of their advance piro tanto against
the amount of freight payable to the owners, But
so they could if they had been ordinary creditors
of the owners on some other account, or. if the
money advanced fo the master had been distinctly
stated in. the charter-party to be a loan of money,
the charterers would, just as much as in the present
case, have been entitled to a set-off in settling for
the freight at the termination of the voyage. But
in this latter case it is manifest, and indeed has
been adjudged (Manfield v. Maitland, 4 B. and Ald.
582) that the charterer has no insurable interest,
‘“because,” as it has been well expressed, *“ he
runs no risk of losing his debt by the perils in.
sured against ;" Arnould on Inst. i, 261, But the
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charterer who makes an advance against freight
repayable with interest, whether the freight be
earned or not, in like manner runs no such risk,
and has therefore in like manner no insurable in-
terest. By the loss of the ship and the non-earning
of the freight, both the one creditor and the other
loses the opportunity he would otherwise have
had of setting-off the amount of his advance
against the freight, They are thus precisely in
pari casu as regards security, and if one has no
insurable interest in respect thereof, just as little
has the other,

1f, then, by the operation of the charter-party, the
insurable interest, in so much of the freight as cor-
responds to the amount of the advances, is trans-
ferred from the owners to the charterers, it would
seem to follow of necessity that the advance cannot
be repayable in the event of ship and cargo being
lost. 'In short, it seems impossible to reconcile
those words of the charter-party which describe
the cash given to the master as an advance against
freight, with the provision that the charterers shall
be entitled to receive the interest thereby created
to them at the expense of the awners.

It was suggested in the course of the argument
that the insurance to be made by the charterers
might be for the benefit of the owners, But this
is in the highest degree improbable, The owners
would, of course, insure the freight in this country,
or 8o much of it as they retained interest in, and
-there could be no object in dividing the insurance
on freight, unless the insurable interest in the
freight was also divided,

Iu point of fact, the owners did not insure the
gross freight, but deducted the probable amount of
ship’s disbursements at Calcutta, thus indicating by
their conduct in a matter of serivus importance to
themeelves their understanding of the meaning of
the charter-party, :

On the other hand, the charterers did not effect
the insurance which they were entitled to make at
the expense of the owners. But this omission is
not of much significance, for they were not (on
the assumption that they had an insurable interest)
bound to insure, They might choose to be their
own insurers, and still charge the premium against
the owners, and that they have not charged it in
the account sued for may be easily explained by
the exigency of their case, as they now maintain it,
in consequence of the loss of the ship and cargo.

On the whole, I think it is impossible satisfac-
torily to explain this contract, or reconcile it with
itself, except on the footing that both parties
understood that the charterers thereby acquired an
insurable interest in the freight to the amount of
their advances, and consequently could have no
claim for repayment in the event of the freight not
being earned, or in other words, that the charterers
were content with the double or alternative secu-
rities afforded to them by the right of set-off if the
freight should be earned, and by-the stipulated in-
surance if ship and cargo should be lost, and in
respect of their securities gave up the right they
would otherwise have had to recover their advances
in any event, .

I feel, in common I believe with all your Lord-
ships, that this is a somewhat narrow ground on
which to determine the construction of the charter-
party. But thie resuit is all the more likely to be
consistent with the truth and justice of the case,
from the inevitable prevalence in Indian ports of
ideas regarding the effect of such clanses derived
from the judgments pronounced by English courts.

I am for altering the Sheriff’s judgment and
assoilzing the defenders. -

Lorp Jusrice-CLERg—As I entirely concur in
the exposition from the chair of the general prin-
ciples of the law merchant on this subject, I shall
not detain the Court with many observations on
the English authorities. The earlier decisions in
the English courts would probably not have ruled
the present case. They appear to establish only
the doctrine, that if in a charter.party it is cove-
nanted that the freight shall be payable at a period
antecedent to the completion of the voyage, the
Court may presume from the terms employed that
the payment was not intended to be repaid if the
vessel should be lost. Such was the case of De
Silvale, the leading one on this subject, in which
the Court inferred, from the fact that the advance
was to be free of interest and commission, that
it was intended, not as the constitution of a debt,
but as an absolute payment of freight. On the
same principle the case of Leitck v. Smitk, in the
other Division of this Court, may be fairly de-
fended. But the later English decisions have
gone much farther, and it must now be held as
gettled in the English courts that any advance
against freight stipulated for in the charter-party
is paid absolutely, and cannot be recovered back.
If, therefore, this case were to be ruled by the
English precedents, our judgment must be for the
defender. But I concur with your Lordship, and,
indeed, with the latest English authorities, in
thinking that they proceed on a principle which is
artificial and unsound.

I cannot, however, coincide in the result at which
your Lordship has arrived; and I ‘shall shortly
state the terms which I think our judgment shounld
be for the pursuer, assuming that the presumption
of law is, that an advance against freight is to be
repaid if the voyage be not performed.

On the face of this charter-party there is no
doubt whatever as to the period at which the
freight is to be paid. That is fixed in the appro-
priate clause which deals with the obligations
of the charterer as the hirer of the vessel. It is
to be paid on the completion of the voyage, and
on the terms which are there expressed. The
subsequent clause in relation to advances, out of
which the present action has arigen, does not deal
with the period at which the freight is payable, or
with the conditions under which it is to become
due, So far as it refers to freight at all, it refers
to the charterer’s obligation to pay at the time, and
on the conditions previously expressed, Neither
does it relate to the charterer's obligations as
hirer pf the vessel. It is a coniract for an advance
of money for the benefit of the owner, to enable
him to fulfil the obligations which he has under-
taken by his contract of affreightment. The
owner undertakes, provided the charterer will dis-
buree at the port of loading the sums necessary
to enable his vessel to fulfil her engagement, that
he will not only deduct the amount advanced in
settling for the freight, if freight should be earned,
but will be respounsible also for interest and com-
mission, and. will allow the cost of insurance to
cover the risk of the voyage. He engaged also
that the master should indorse these sums on the
bills of lading, and so to that extent relieve the
cargo. He agreed that the freight should stand
pledged for all those things as first charges on it.
We have therefore no question here as to a. mere
loan. - That was the substance of what the charter-
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party expressed, and I can find nothing more in
its terme. It was a very reasonable and con-
venient arrangement, but one entirely for the
owner’s benefit, under which the charterer did not
aot as the hirer of the vessel, but as the hand or

banker of the owner, stipulating only for indem-

nity, and having po farther interest in the trans-
‘action.

The money was advanced, and the vessel sailed,
and was lost on the voyage; and it is now con-
tended by the owner, in defence to an action for
repayment, that the consequences of his nonful-
filment of his contract of carriage, and of the loss
by the charterer of the security over the freight, is,
that although he received the money and applied
it exclusively to his own purposes, he is entitled
to retain principal, interest, commission, and
preminm of insurance. What inducement or ad-
vantage the charterer had in entering into such a
contract, or what equivalent the owner gave for
this money, the owner has not been able even to
suggest ; but he says such is the legal interpreta-
tion of the words used.

I can fiud nothing in the words used which is
even consistent with such an interpretation. They
seem fo me fo express only a loan of money ad-
vanced on an impignoration of the freight, with
such a slipulation for indemnity as the owner bad
it in his power to give; and I find nothing to
suggest that the charterer took any risk beyond
that. Two or three tests may be suggested, any

_one of which appears to be conclusive. In the first |

lace, For whose benefit was the contract con-

cluded? for the law will infer that the risk lay
" with the party who has the benefit. . Now, it is
certain that the owner had the whole benefit, and
the charterer had none, The owner had an
equivalent for his risk, while it is not said that the
charterer bad any. In the second place, if this
were & loan of money, its fundamental and eseen-
tial characteristic is the borrower’s personal obliga-
tion to repay. But the advance was to bear
interest until paid, which, as was found in De
Silvale's case, is a criterion which distinguishes the
constitution from the payment of a debt. In the
third place, the very stipulation in regard to pre-
mium of insurance proves the same thing, for as
this was manifestly a contract for indemnity, un-
less the premium was to be repaid in any event,
the charterer could not have beeu kept safe.

It seems to be thought that the words ¢ subject
to insurance” of themselves imply that the char-
terer, without any equivalent, undertook the risk
of the voyage. This secems rather a violent
inference from very simple words. The words, 1
think, mean no more than this, that as the owner
had nothing but a contingent security to offer, he
was willing to be at the cost of insuring the freight
to the amount advanced, if the charterer thought it
necessary to insure for his own protection. Beyond
this I do not think that their meaning can be
stretched. As the security would be unavailing
if the vessel was lost, the borrower undertakes to
put the lender in funds to insure against that con-
tingency, just as any other borrower who raises
money on an expectancy may keep his creditor in
funds to insure his life in case his expectancy
should be defeated. In neither case can the
acceptance by the creditor of the intermediate
security operate a conditional discharge of the debt,
- Tt has, however, been maintained that a specific
meaning has been attached to these words, and
that it has been fixed in the case of Hicks v. Shield,

aud confirmed in the recent case of Byrne in the
English courts, that thess words necessarily imply
an undertaking by the charterer of the risk of the
voyage. I think this view proceeds on & miscon-
ception of what these cases decided. Hicks v.
Shield decided two points—first, that an advance
in anticipation of freight could not be recovered
back. Secondly, that a stipulation that the char-
terer might insure at the owner’s expense implied
an advance in anticipation of freight, because other-
wige it would have been an ordinary loan, and the
charterer would have had no insurable interest in
the voyage. This result, although refined, is
thoroughly logical. But the moment it is conceded
that this advance, although in anticipation of
freight, might be recovered back, the logic entirely
fails. There is no authority for holding that an
advance made on the security of expected freight
does not give an insurable interest, if it can be re-
covered back on the loss of the vessel. In my
opinion, the reverseis clearlaw. Anadvance against
freight stipulated in the charter-party constitutes an
impledging of the freight by the owner to the extent
of the advance, It is as complefe an assignment
of that amount of freight to the charterer as if it
had been contained in a separate instrument; and,
along with the assignment of the freight, it carries,
of course, the insurable interest. It is true the
debt is not discharged. Neither is the debt of a
mortgagee discharged ; yet he has unquestionably
an insurable interest. Freight is assignable, and
may be assigned in security as well as absolutely,
and it is matter of decision that an assignee of
freight has an insurable interest. It has been said
by some of the English Judges that according to
their rule such a clause as this would operate a
conveyance or a purchase of so much of the freight
as the advance amounted to. But, according to the
law which your Lordship proposes we should adopt,
it only amounted to an assignment in security.

1 find the views which 1 have suggested very
clearly stated in a judgment by Chief-Justice
Jones in the American Courts, which I take from
a note to Mr Parson’s book. It is in the case of
Robins v. The New York Insurance Company. It
was an action on an insurance effected by the
plaintiff, who was an assignee to a charter-party,
under which he was to advance part of the freight.
He made the advance, and insured the freight, and
the question was whether he had an interest to
insure. ‘T'he Chief-Justice says, *‘ The advance of
the freight gives no right to insure beyond the
amount of the advance; and where the owner of
the vessel is liable to refund in case of loss re-’
sulting, the lien the charterer has upon the freight
for his security requires that proof should be made
of the actual payment of the money alleged to be
advanced. In most cases the charterer will have
a lien upon the freight for the advances he makes
the ship-owners as his security against their in-
ability to refund. That lien gives him an interest
under the charter-party as, or in the nature of, a
mortgage, which he may insure ; and the better
opinion seems to be that he may insure it in
general terms under the name of freight, without
describing it as a mortgage interest.” I take this
to be a eound statement of the law, and in con-

" formity with the whole current of American deci-

sion. There are some ambiguous paesages in Mr
Parson’s book, bat they seem to apply only to cases
where there has been no such stipulation in the
charter-party. This last sentence of his chapter
on this subject puts the matter beyond doubt.
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« 8o, too, money lent to the master, payable out of
freight, creates no insurable interest in the freight,
unless it is payable only out of freight, and would
therefore be lost if the freight were lost, or unless
the freight is assigned or pledged as a security for
it. In that case we should say that the lender has
the same insurable interest in the freight that he
. has in any interest as property held by him as
security for a debt.” ~That the freight in this case
was pledged by the charter-party in security of this
advance appears to me to admit of no doubt what-
ever, and therefore, as the charterer had an in-
surable interest either way, the words ‘¢ subject to
insurance ” give no support to the defence.

1 am therefore of opinion that the lender of the
money ought to be repaid, and should prevail in
this suit. I was much impressed by the considera-
tion that the pursuer neglected to insure, the only
one of the pleas of the defender that had any show
of justice, I bave found that question by far the
most difficult of those raised by this case. But I
am satisfied that the provision on this subject was
a privilege in the lender’s favour, not an obliga-
tion laid on him; and there was nothing to have
prevented the defender from protecting himself by
an insurance to the full amount.

Lorp CowaN based his opinion on the special
terms of the contract. 'The charterers were bound
either to insure their advance or to stand their
own insurers, They did not insure, and the loss
sust therefore fall upon them. His Lordship
observed that his opinion in the case of Leitch v,
Wilson was also founded on the special terms of
the contract in that case. From the stipulation
that the freight was to be paid before the ship
could possibly arrive at the port of delivery, it was
inferred that the payment was absolute, and not
recoverable in case of loss of the ship and cargo.

Lorp DEas—On the general question, whether
the rule adopted in England or that adopted in
America and the Continent, ig consistent with the
law of Scotland, I entirely concur with your Lord-
ship in the chair. In America they hold that, in
order to prevent the charterer from having a claim
to repayment of an advance against freight, there
must be express stipulation, or implication eo clear
as to be equivalent to express stipulation, that the
advance is not to be recoverable in case the ship is
lost. In England the rule is quite different, The
general question has never been decided in Scot-
land, for the ground of decision in the case of
Leitch v, Wilson was that there was a stipulation
that the freight would be paid one month after the
ship had sailed, whereas the ship would not reach
the port of delivery under six weeks, That was
held to be clear implication that the freight was
not to be demanded back again. Whether the
decision was sound or not, it did not decide the
general question as to whether the English or the
American rule should be adopted. On that ques-
tion I am of opinion that the sound rule is that so
clearly stated by your Lordship. A great principle
lies in the expediency of giving to ship-owners the
deepest possible interest in the preservation of ship
and cargo. This important principle is much
better given effect to by the American rule than
by the English. On this I so entirely concur that
I need say no more,

With respect to the construction of this charter-
party, I also arrive at the same result as your
Lordship, It appears to me that if the Lord

Justice-Clerk is right in thinking that the char-
terer had an insurable interest in the portion
of freight corresponding to the advance, it is
so much easier to arrive at the result that he was
bound either to insure or to stand his own insurer.
According to the view of the Lord Justice-Clerk,
either the ship-owner or the charlerer might have
insured the freight to this extent. The only ques-
tion is, Which of them undertook to insure? The
insurance was to be made at the expense of the
ship-owner; who is to be debited with the sum ne-
cessary to effect the insurance, just as he is to be
debited with the interest and commission. They
are coupled together. Does not that imply that
the charterer was either to insure or take the con-
sequences ? I have only one additional observa-
tion, If there had been any difficulty about the
charterer having an insurable interest, he might,
under this contract, have insured in the name of
the owner, The security would not perhaps have
been quite so good as an insurance in his own
name, still it would have created a security avail-
able to both parties. That this is the fair and
reasonable construction of the contract is con.
firmed by what follows-—The shipowner insures to
the extent of £4000 of the freight, leaving the
other £500 to be insured by the charterer.

Lorps NEAVES and ARDMILLAN concurred with
the Lorp PrEsipENT, both as to the general doc-
trine and the construction of the stipulation in
the charter-party respecting insurance,

Lorp KinvocE—I am of opinion that in this
case the Sheriff has arrived at a right conclusion,
though I am not prepared to adopt all the views
expressed by him,

The action is not one for repayment of freight.
It is an action for reimbursement of advances made
by the pursuers at Calcutta, on account of the
owners of the ¢Janet Cowan,’ and for their accom-
modation. In ordinary circumstances there would
be no doubt of the pursuers being entitled to this
reimbursement. But the defenders maintain that
by the contract of parties the advance was to be
put on the footing of a prepayment of freight, and
a prepayment of which no recovery was to be had
if the vessel was lost and no freight earned. Their
conclusion is, that the vessel having been lost, the
advance is lost to the pursuers. The question
thus arises on the defence, and the onus lies on
the defenders to establish their case.

I conceive that this question is to be determined
by a sound interpretation of the charter-party,
which constitutes the contract between the parties.
This is a maritime contract, to be interpreted
according to the general maritime law as ad-
ministered in the Scottish Courts. The vessel
was further of Scottish nationality—a circumstance
often thought important, if not conclusive, The
case is not to be decided by the application of
rules recognised in other Courts, except in so far
a8 these quadrate with our own, or are sound de-
ductions from our own recognised principles of
maritime jurisprudence.

I am of opinion. that the charter-party in the
present case forms in no sound sense a contract for
prepayment of freight; unquestionably not a con-
tract for prepayment of freight in the sense of an
advance which was to be lost to the party making
it in the event of the vessel being lost, I consider
it to be simply a contract for an advance of money to
the owners, with the charterers secured in repay-
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ment by the power of setting the amount. against
the counter claim for freight, when freight shonld
come to be payable. The advance was a loan with
a security. Such, and such only, I consider to be
the meaning of the words ¢‘ Sufficient cash for
ship’s ordinary disbursements to be advanced the
master against freight, subject to interest, insur-
ance, and 2% per cent. commission; and the master
to endorse the amount-so advanced upon his bills
of lading.” I caunot interpret thisstipulation into
one for a repayment of freight, to be lost to the
charterers if the vessel should be lost. If this
meaning has been put on such words by the courts
of England, I cannot adopt the construction., I
interpret the contract for myself according to my
own best lights; and I view it as a contract for an
advance of money, to be repaid by the ship-owuers
in all circumstances, with the further security to
the charterers that they were entitled to deduct
the sum from the freight due by them when that
freight came to be payable. The inference at once
holds, that if by the loss of the vessel no freight
ever became due, the charterers lost the security
which the right of retention gave them; but the
ship-owners remained not the less personally
liable for the sum advanced on their behalf.

There would not, so far as I can understand, be
much difference of opinion as to this being the
true result if the word *‘insurance had not oe-
curred in the charter-party, in the part where it
is said that the advance was “subject to interest,
insurance, and 2% per cent. commission.” It ia
said that the introduction of this word infers that
the charterers were to insure the advance, the
ship-owners paying the premium of insurance;
that there was uo insurable interest except on the
supposition that the advance was to be lost if the
ship was lost; and that the contract must there-
fore be held to have been engaged in by both par-
ties on the understanding that such should take
place.

I cannot adopt this view. If, independently of
this single word, the contract is such as I have
assumed it, I eannot hold its construction altered
merely because I find this word in if, withont any
further explanation of the meaning of the parties
in introducing it, I think it fairly to be inferred,
from the occurrence of the word iu the charter-
party, that the charterers had the option given
them of insuring the advance, and that if they
did so the ship-owners were to pay the premium.
But I think it is a wide step to make to deduce
that in the understanding of the parties the ship-
owners were not to be personally liable for the ad-
vance if the ship happened to be lost. Iam not
prepared to hold that there was no insurable inter-
est in the charterers except on the assumption of
the loss of the ship inferring the loes of the ad-
vance. The loss of the ship was beyond all doubt
the loss to the charterers of a security; the secu-
rity, namely, that they held over the retained
freight. But there is nothing incompetent in in-
suring a security which is exposed to loss through
the perils of the seas; and this appears to be in
substance that which was contemplated. At all
events (and this is the true point at issue) I see
nothing to convince me that the parties to this
contract mutually understood that there was no
insurable iuterest uuless the advance was lost if
the vessel was lost, and that therefore in the
ovent ef the loss of the vessel the advance was
irrecoverable. I think it far easier to infer that
they proceeded on the assumption that the security

might be insured by the creditar if he chose to do
so without his recovery of his advance being affected
one way or other. In pointof fact noinsurance was
made, which would scarcely have happened if the
creditor’s whole reimbursement knowingly depend-
ed on the safe arrival of the ship. I canuot safely
put on this word any further meaning than that it
bound the ship-owners to bear the expense of the
premium if insurance should be made—that is, if
insurance was competent, and should be actually
effected. In short, I think the introduction of the
word merely infers a provision as to expense,
namely, that the ship-owners became bound for
the expense of any competent insurance. Beyond
this I cannot go. I do not find myself warranted
in drawing from the introduction of this word into
the charter-party a conclusion altogether at vari-
ance, as it appears to me, with the plain words of
the rest of the document. This would be to give
an inference from a single unexplained word occur-
ring in a contract, an effect in overruling the general
terms of the contract which I consider quite inad-
missible,

I may perhaps be permitted to add that I could
not arrive at an opposite conclusion without, as I
think, indirectly sanctioning those decisions in the
English Courts which I cannot apply directly. I
think it searcely open to doubt that it is because
of its being found by these Courts that such an ad-
vance is a proper prepayment of freight, of which
repayment is not recoverable if the ship be lost,
that insurance has come to be thought a precau-
tion appropriate to the case. What I am asked to
hold in the present case amounts in substance
to this, that the parties to the charter-party,
adopting the English rule of law that the advance
was irrecoverable if the vessel was lost, inserted
the stipulation about insurance for the purpose of
meeting that case, and on the express ground that
such was the understanding betwixt them. I can-
not proceed on such a footing. Nothing, as I
think, would be more perilous than to deduce the
meaning of a contract from a speculation about the
particular legal views of the parties, or a question
whether they proceeded on a mutually admitted
doctrine, or merely introduced & word by way of
greater caution on either side. It would require
very clear evidence to warrant its being held, con-
trary to the general meaning of the document, that
the parties proceeded on a mutual adoption of the
rules of the English Courts, more particularly where
these Courts did not necessarily or naturally form
the tribunal in which any dispute between them
was to be decided. I cannot iufer such an adop-
tion from the unexplained insertion of the word
“ jnsurance” into the charter-party, all the rest of
that document leading, as I }hink, to an entirely
opposite conclusion.

After what I bave said, it is scarcely necessary
for me to observe that I give no concurrence to
the position that by this cherter-party the char-
terers undertook to effect insurance on the freight
for behoof of the ship-owners as well as of them-
selves, and in consequence of & breach of duty in
not insuring must be held to lose the amount ef
their advance. 'To lay such an obligation on the
charterers would, I think, require something much
more distinet and unambiguous to be inserted in
the contract. The sound inference, as it appears
to me, is that it was left optional to the charterers
to insure or not, as they thought best for their se-
curity, the effect of the clanse simply being that
if they did insure the ship-owners were to bear
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the expense. To infer a forfeiture of the advance
because insurance was not made would be to in-
gert a penalty in the contract which its terms do
not contain, and this I consider to be at variance
with established principle. This option fo the
charterera to insure this special advance for their
own security did not in the least preclude an in-
surance by the owners for the full amount of the
freight. It would only do so on the assumption
of the advance being out and out payment of the
freight pro tante, leaving no interest in the owners
but for the balance, to make which assumption
would be to beg the question at issue. A policy
on the whole freight effected by the owners, and a
policy, if otherwise competent, on the special ad-
vance effected by the charterers for their own se-
curity would quite well stand together. This
would no doubt be double polieies on what in some
sense was the same risk, but there is nothing in-
competent in this. It ia quite comsistent that
there should be multiplicity of policies, but only
one recovery.

I would only in conclusion say one or two
worda regarding ‘the decision in this Court of the
case of Leitch v. Wilson, as supposed in some
quarters to have adopted the rule of English law,
that a prepayment of freight by a charterer is
always irrecoverable in the event of the vessel
being lost. In deciding that case as Lord Ordi-
nary I did not proceed on any contrast between
Enuglish and American authorities, or adopt either
one or other of these, I proceeded simply on the
ground that by the terms of the charter.party,
which made the freight of a voyage to Demerara,
which usually took six weeks, payable in Glasgow
within a month after the vessel sailing, there was
a contract created for out and out payment of the
freight whether the vessel reached her destination
or not, or, in the ordinary maritime phrase, ¢ lost
or not lost.” I do not find that in affirming my
judgment the Court adopted any other ground. T
entertain no doubt that parties may so contract as
to make payment of the freight by anticipation an
absolute and irrecoverable paymeunt whether the
vessel be lost or nof, and any judgment, whether
in England or here, which proceeds on the footing
that such a contract has been made proceeds on a
sound principle of equity, whatever difference of
opinion there may be as to the precise construction
of the agreement. The same result may be arrived
at as to a partial advance on account of freight—that
is to say, parties may contract that such an advance
shall not be repayable-if the vessel be lost, though
I think very clear words would be required to
operate such a result. I do not think that a mere
partial payment, made for the accommodation of the
owuers, without any stipulation on the subject,
express or implied, i8 eo ¢pso irrecoverable; on the
contrary, I think that this will just stand in the
category of an advance for the creditor’s accommo-
dation towards a contingent debt to be recovered
back if the debt does not become due through the
non-emergence of the contingency. The rule
which is said to be now settled in the English
Courts that every partial payment of freight is
¢o ipso irrecoverable I canmot sanction or adopt;
and I would cousider it a most unsuitable season
for its adoption when the English Courts are ex-
pressing their regret for its now irretrievable estab-
lishment. We are here in no such predicament.
We are not tied down to any such rule, but may
decide the case on the principles which legiti-
mately apply to it. The case is not to be deter-

mined by the application of any arbitrary or arti-
ficial principle. The true rule of decision is a
sound regard to the terms of the individual contract.
What I consider these to be in the present case I
have already explained.

The partiea having come to an agreement that
the pursuers should obtain decree for £20 odds of
premium and commission, with interest from the
7th July 1864, the Court, of counsent, decerned for
that amount, and guoad ultra assoilzied the defen-
ders, with expenses.

Agent for the Pursuers—William Mason, 8.8.C.
Agent for the Defenders—William Archibald,
8.8.C.

Thursday, November 380.

BIRKETT, SPERLING, & CO. ¥, ENGHOLM
& CO.

Insurance—Sale— Contract— War Risk. A cargo of
oats to be shipped by a German vessel at
Archangel was sold at so much per quarter,
“cost, freight, and insurance™ to this country,
“payment to be made by cash in London on
handing invoice, and in exchange for shipping
documents,”  After the contract was com-
pleted, but before the vessel arrived at Arch.
angel, war was declared betweer France and
Germany, and the veesel became liable to
capture.  The purchasers maintained that the
insurauce which the sellers had undertuken
to effoct must include war risk. The sellers
denied this, and when notice had arrived that
the cargo bad been shipped they in effect
tendered to the purchasers a policy in which
war risk was excluded. The purchasers de-
clined to accept this, and declared the contract .
at an end; and although the vessel subse-
quently arrived safely in this country they
refused to tuke delivery of the cargo.

Held that the sellers were bound to effect
an insurance covering war risk, and to tender
the same along with the shipping documents,
and that on their wrongful refusal to imple-
ment the contract the purchasers were entitled
to rescind the contract.

Observed that the proper implement of the
contract by the sellers waa not delivery of the
cargo, but delivery of the shipping documents,

On the 23d June 1870 the pursuers Birkett, Sper-
ling, & Co,, merchants in London, and the defen-
ders Engholm & Co., merchants in Leith, entered
into a contract, embodied in bought and sold notes,
as follows :—

¢¢ Leith, 23d June 1870,

“ Bought through Birkett, Sperling, & Co., of
London, selling by order and for account of their
principals-—A cargo of about 1100 quarters, or
whatever the ship may carry, of Archaungel oats, of
fair average quality of the season, to be shipped
by the ‘Ems,” 8/3 1.1. 110 tous register, on her
artival at Archangel, at the price of 23s. (say
twenty-three shillings) cost, freight, and insurance
to London, or the east coast of Great Britain, ac-
cording to charter-party, for every 304 1b. weighed
out, sound or damaged, at the port of discharge.

““Payment to be made by cash in London on
handing invoice, and in exchange for shipping
documents, less interest at 6 per cent. per annum



