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might, in my apprehension, have misled the Jury.
That a child even so young might in eertain cir-
cumstances have by his or her own act led to the
accident, and that this may have been therefore
proper matter for the consideration of the Jury
in considering the defence of contributory negli-
gence, may be true; and if the actings of
the child in this respect had been excluded
from the consideration of the Jury by the pre-
siding Judge, there might have been ground for
excepting to his having so ruled. The bill of ex-
ceptions, however, excludes any such objection,
setting forth, as it does, that, while the ruling
asked by the defenders was refused, the presiding
Judge informed the jury * that this was a matter
of fact— not of law,” and “that if, in their
opinion, the boy was guilty of negligence which
contributed to the accident, or if, in their opinion,
the father had been guilty of negligence which
contributed to the accident, they must find for the
defenders.” This, as it appears to me, was the
only safe and proper mode, in such a case as the
present, of leaving the question as to contributory
negligence to the jury for their decision upon the
facts in evidence before them,

“ Reference was made to several decisions in
the English Courts in the course of the argu-
ment, in particular (1) to the case of Lynck, in
1841, decided in conformity with the opinion of
Chief-Justice Denman, who delivered the judg-
ment of the Queen’s Bench; (2) to the case
of Mangan v. Atterton, in 1866, in Exchequer; and
(8) to the prior case of Hughes & Abbot v. M'Fee,
1868, also in Exchequer. The views stated by the
Judges in- Exchequer in the two last cases are
certainly to the effect that children of tender years
may by their act contribute to the accident and
be thereby, if proved, excluded from any legal re-
medy for the injury suffered. In this respect
it would seem that the views so stated are scarcely
consistent, if they are not at variance, with the
carefully expressed judgment of Lord Denman in
the case of Lynck. But whether this be so or not,
1 cannot find in the opinions delivered in these
later cases any distinct statement to the effect that
the jiry should not be left to judge of the alleged
contributory negligence upon the facts in evidence
before them., This was the course followed in the
present case by the presiding Judge, and it humbly
appears to me & course in itself unobjectionable.
Having regard to the facts in evidence bearing on
the fault of the defenders, and on the acts of this
child founded on as establishing contributory neg-
ligence, I consider that had the presiding Judge
refused to leave the case on both its branches in
the hands of the Jury, his ruling to that effect
wonld have given room for exception by the pur-
suer: And I cannot think that the exception here
taken can be supported, having regard to what was
actually laid down and stated to the jury by the
presiding Judge.

# The second exception is to the refusal of the
Judge to direct the jury “that if the jury were
satisfied that the boys Robert and Neil Camp-
bell were playing together at the machine when
the accident in guestion happened, and the fault of
said Neil Campbell materially contributed to the
accident, the pursuer was not entitled to recover.”

« Any such direction by the Judge would, I think,
have been improper in the state of the evidence.
No doubt the {wo boys were playing together at the
place where the machine was, and it may be that

the act of Neil setting the machine agoing may so
far have led to the accident. But it by no means
follows that they had conspired together, or were
capable of doing so, to set the machine in motion,
whereby the accident to the younger boy was caused.
"The exception as expressed does not raise a case of
joint and combined action even if a child of four
years old is to be viewed as capable of being a party
theretoto the effectof making the actof the elder boy
thefoundation of achargeof contributory negligence,
to have the effect of excluding the younger from his
claim for redress for the injury suffered. The case of
Adbot in 1863 does not, as I read the judgment,
eatablish any doctrine hostile to this view ; but if it
is to be viewed otherwise, I must fairly own that 1
could not concur in that judgment. I cannot hold,
therefore, that in refusing to give the direction
asked by the defenders, the presiding Judge was
in error,

“For these reasons, I am of opinion that both ex-
ceptions should be disallowed, and the motion for
a new trial refused.”

The other Judges concurred.

; The Court pronounced the following interlocu-
or :—

“Disallow the exceptions; discharge the
rule; refuse to grant a new trial: Find the
pursuer entitled to the expenses of discussing
the Bill of Exceptions, as well as those con-
nected with the application for a rule, and
decern; and remit to the auditor to tax the
expenses now found due, and to report.”

Counse] for Pursuer—Millar, Q.C., and Smith.
Agent—A. Shiell, S.8.C.

Counsel for Defender—Trayner and Robertson.
Agents—Horne, Horne, & Lyell, W.S.
R., Clerk.

Wednesday, November 5.

SECOND DIVISION.
[Lord Gifford, Ordinary.
MAXWELL AND OTHERS ¥, SCOTT.

Sale— Land—Forehand Rents— Apportionment Act,
1870, 83 and 34 Vict. c. 35.

An estate having been sold, a question arose
a8 to the apportionment of the rents between
the seller and purchaser;—#eld that these were
forehand, and that, accordingly, the purchaser
was entitled to the rents paid at the term
prior to the purchase, less only the proportion
due from that term to the day of entry.

This case came up by reclaiming note against
the interlocutors of the Lord Ordinary (Grrrorp),
of dates March 11 and June 6,1878. The circum-
stances were briefly as follows. The defender, Mr
Secott, purchased from the pursuers the estate of
Auchenfranco, in the stewartry of Kirkeudbright.
The offer was as follows :—

: “ Dumfries, 28d June 1871.

“ Gentlemen,—I offer to purchase the estate of
Auchénfranco at the price of £18,750, cash down
and rents and taxes to be apportioned to the day of
payment, and without regard to the legal question
of crops—the trustees to obtain their £200 from
the Water Commissioners ; the purchaser to recog-
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nise the recent feu-rights in Lochfoot village; the
trustess not to be bound to enter with the Crown.
An answer to this to be given me within ten days.
Reference to Manchester and Liverpool District
Bank, Manchester Spring Gardens. A good and
legal title to be given to the purchager.—Yours,
&e.”

The pursuer maintained that it was, inler alia,
one of the conditions of sale, and expressly stipu-
lated for by the pursuers and agreed to by the de-
fender, that, in respect that the defender’s entry to
the lands was to be from the date of the payment
of the price thereof, and that the price was to be a
cash down or ready money payment, the rents de-
rived from and taxes due by said Jands, on and after
the term of Whitsunday 1871 (viz., the rents and
taxes due at Martinmas 1871, and payable by the
tenants at Candlemas 1872), should be apportioned
between the pursuers and the defender to the day
of the payment of the price thereof, and that with-
out regard being had to the legal question of erops.
The half-year's rents of the lands for Whitsunday
1871 were due at Whitsunday 1871 and paid to the
pursuers in August following, prior to the defen-
der’s entry to the lands.

This Mr Scott denied, and explained that the
clause as to apportionment of rents was inserted
expressly for the benefit of the defender, who
would otherwise have been entitled only to the
balf-year's rents conventionally payable at Martin-
mas 1871, and that the half-year’s rents to be ap-
portioned were those conventionally payable at
Whitsunday 1871 (but not then paid), for the last
half of crop and year 1871.

In fulfilment of the missives of sale, the pur-
guers, by disposition dated the 29th and 30th days
of September, and 9th day of October 1871, in con-
sideration of the payment of £18,750, disponed the
estate to the defender Samuel Scott.

The disposition fixed the defender’s term of
entry as at 14th October 1871, the clause being
as follows:—*“And we, with consent foresaid, as-
sign the rents from the date of delivery hereof,
being the 14th day of October 1871, and without
regard to the legal question of crops.” The de-
fender retained the price of the estate in his
own hands from the date of the missives of sale,
in June_ 1871, until the date of the disposition,
being mnearly four months, and paid no interest
thereon to the pursuers, The amount of interest
on the price retained by the defender. calculated
at four per cent., amounts to about £300, and the
pursuer averred that the defender had not only re-
tained this interest, but had also drawn the rents
falling due during the period in which he withheld
payment of the purchase-moneyand interest. Under
the leases granted by the pursuers to the tenants,
their term of entry was fixed to be at Whitsunday
1871, but the first half of that year’s rent was to be
payable at Martinmas 1871. The half-year’s rents
amounted to £376, 0s. bd., of which it was main-
tained that £294, 12s. 5d. belonged to the pursuers,
as sellers of the lands, and £81, 8s. to the defender
as purchaser, On 28th October 1871 James M‘Kie,
writer, Dumfries, one of the pursuers, intimated by
Jetter to the tenants of Auchenfranco that the pur-
guers, as sellers of the estate, had right to the rents
thereof from Whitsunday 1871 to the 14th day of
QOctober 1871, and he informed each tenant of the
apportioned sums of rents due by him to each party.
The defender admitted that the tenants’ term of
entry to the arable farms was at Whitsunday 1871

in 8o far as regards the houses, grass, and pasture,
and to the ““arable land” at the separation of
the crop of that year, but he explained that the
half-year's rents due by the tenants at Martinmas
1871 were payable for the first half of crop and
year 1872, and that the rents to be apportioned and
referred to in the disposition were the rents for
the last half of erop and year 1871, and made
payable under the leases at Whitsunday 1871
although not collected till Lammas 1871. At
the date of the sale of the lands to the defender
these rents had not been collected.

_The pursuers pleaded—¢ (1) In terms of the
disposition and other writs condescended on, the
pursuers were entitled to draw the rents of said
fands from Whitsunday 1871 until 14th October
1871, (2) The defender having illegally and un-
warrantably got payment from the tenants of the
said sum of £224, 18s. 3d. belonging to the pur-
suers, is bound, under deduction of whatever sum
he may instruct to be due by the pursuers to him
for taxes, to pay the same to the pursuers, with
interest as concluded for. (3) In any view, the
dlefe’iﬁer' i: not entitled to retain the rents, and
also the interest upon the pri '
wlso the intero p price or purchase-money

The defender pleaded—* (2) Accordin
true construction and meani(ng) of the disgptfgitlic(l)]r?
founded on, the defender is entitled to the whole
rents payable by the tenants at Martinmas 1871
and to absolvitor from the conclusions of the
present summons. (4) The rentsin question being
payable by the tenants for the possession of their
farms subsequent to Martinmas 1871, the defender
is entitled to absolvitor, with expenses,”

. The Lord Ordinary’s interlocutor was as fol-
ows :—

“ Edinburgh, 11th March 1873.—The Lor i-
nary having heard parties’ procurators anod%wggglg
considered the closed record, writs pr’oduced and
whole process—Finds that the rents payable b‘y the
tenants of all and whole the five-pound lands of
Auchenfranco, with the mill and pertinents of the
same, sold by the pursuers to the defender, and
which rents were payable by the said tenar;ts at
the term of Martinmas 1871, are apportionable be-
tween the pursuers and the defender so and in such
manner that a proportion of the said rents effeiring
to the period from Whitsunday till 14th October
1871 shall belong to the pursuers, and a proportion
of the said rents effeiring to the period from said
14th October till Martinmas 1871 shall belong to
the defender: Finds that the taxes and public
burdens payable in respect of the said lands and
o'thers, and the ownership thereof, fall to be appor-
tioned between the pursuers and defender iupthe
same manner, and appoints the cause to be put to
the roll that the exact amount of rent and taxes
apportioned as aforesaid may be determined, and
that decree may be pronounced in favour of the
pursuers for the proportion or balance due to them
by the defender, and decerns: Finds the pursuer
eutitled to expenses, and remits the account thereof!
when lodged, to the anditor of Court to tax the
same and to report.

“ Note.—This case involves a question of very
general interest and importance relative to the
meaning and effect of the ¢ Apportionment Act
1870, 33 and 84 Vict., cap. 85, entituled ‘ An Act
for the better Apportionment of Rents and other
Perlo@lcal Payments.” A very brord question in-
deed is raised upon this Act, namely, whether its
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provisions apply to all cases whatever—cases of
contract, for example, and cases of sale—unless its
operation is expressly excluded; or whether the
statute is confined to cases of the termination of
limited interests by death or otherwise, and to
questions of succession, and between heir and exe-
cutor, as seems to have been the case with the old
Apportionment Act, 4 and 5 Will, IV, cap. 22
(1834).

“The difficulties, however, are greatly enhanced
in the present case by the peculiar terms in which
the parties have chosen to express their contract,
whether the contract be considered as contained in
the original missives of sale, or as contained in the
disposition which was executed and delivered by
the pursuers to tho defeuder. The missives ex-
pressly say that rents and taxes are to be appor-
tioned to the day of payment, without regard to
the legal question of crops, while the disposition,
without saying anything about apportionment,
merely assigns the rents from 14th October 1871,
without regard to the legal question of crops.’

“ A very strenuous argument was maintained
before the Lord Ordinary, to the effect that it was
incompetent to look to the missives of sale, or to
the correspoudence between the agents, to any
effect whatever ; but that the question must be con-
sidered upon the terms of the delivered disposition,
and on the terms of that deed alone, all prior mis-
gives being held as cancelled and superseded.

¢ The Lord Ordinary is not disposed to give effect
to this plea in the broad terms contended for by the
defender, There is no doubt of the general prin-
ciple that when a formal deed, whether of agree-
ment or of conveyance, is adjusted, executed, and
delivered, it supersedes previous missives or com-
munings between the parties, and cannot be con-
trolled or overruled by the terms of previous mis-
sives. But this rule must be taken in a reasonable
sense, for it often happens that in the sale and
trausference of an estate questions relating to
searches, encumbrances, repairs, or even as to com-
pleting titles, are left to stand upon the agreement
in the missives even after the formal disposition is
delivered, and the mere delivery of the disposition
will not in all circumstances, and per se, discharge
the seller of separable and separate obligations
which he had come under in the missives.

«“In the present case, however, this question,
which may often be one of some nicety, is not very
material ; for the Lord Ordinary has come to think
that the apportionment of rents, which by the pre-
ceding interlocutor he has found must be made, is
an apportionment which results from the terms of
the disposition, as well as from the terms of the
missives, At the same time, the Lord Ordinary is
confirmed in his view by what he thinks is the fair
reading and intention of the missives, as expressing
the real meaning of the parties.

«Taking the terms of the disposition, and con-
sidering that deed along with the leases current
at its date, and with the express provision of the
Apportionmeut Act of 1870, the Lord Ordinary is
of opinion that the rents payable under the leases
at Martinmas 1871 fall to be apportioned between
the pursuers and defender in the proportion of 162
to 28—the 1562 being the number of days from
Whitsunday 1871 to 14th October, the term of
entry, and 28 being the number of days from 14th
October to Martinmas 1871, when the half-year’s
rents were payable. He has reached this conclu-
sion, although not without difficulty, upoen the fol-

lowing grounds:—(1) The Apportionment Act of
1870 is expressed in the broadest and most general
terms. Section 2 enacts that *from and after the
passing of this Act all rents, annuities, dividends,
and other periodical payments in the nature of in-
come (Whether reserved or made payableunder an in-
strument in writing or otherwise), shall, like
interest on money lent, be considered as accruing
from day to day, and shall be apportionable in re-
spect of time accordingly.’

“There is no limitation of the cases to which
this enactment shall apply. 1t is not coufined to
the determination of limited interests. It is not
confined to questions of succession; it applies to
every case where the right to a subject commences
at a given date; the right to rents shall be appor-
tioned to that date ‘in respect of time.’ Hence,
if & man agrees to sell a house, or farm, or fishings,
or anything else as ata given date, the rents of the
subject are apportionable in time up to that date,
just as the interest of money assigned would be,
for this is the analogy to which the statute itself
reduces everything. It enacts that all rents, &c.
shall, *like interest on money lent,” accrue from
day to day. The narrative of the statute points to
the same broad result. It narrates the mischiefs
and inconveniences arising from rents, &c., not
being apportionable at common law. 1'hat some
of these mischiefs and inconveniences have been
remedied by various statutes, including that of
1834, and it subsumes the expediency of remedying
all such mischiefs and inconveniences.’ This
plainly extends to cases of contract as well as to
cases of succession, So universal is the Act, that it
gseems to have required two special clauses to
exempt from its operafion premiums on policies of
assurance, and cases where the parties stipulate
that there shall be no apportionment.

“The result seems to be that, whenever a sub-
ject yielding rent is sold, the rent shall be appor-
tioned to the day of sale or entry, without regard
to the nature of the fruits, or to the special enjoy-
ment for which rent is paid, and this unless the
contrary is stipulated. This may lead to some
anomalies in reference to grazing, shooting, fishing,
or mineral rents, but it is not inequitable, and
seems as fair as a rule of universal application can
be made to be. Parties are always at liberty to
make any special bargain they please for them-
selves.

“(2.) By the terms of the disposition there is to
be ¢ no regard to the legal question of crops.” This
is really very much what the statute says. The
statute enacts that time is to be the measure of
apportionment : De die in diem all through, without
regard to what is the special term or period of
productiveness. But the provision goes somewhat
beyond the statute, for it seems to preclude the
question for what crop and year the rent is pay-
able. We must look to the leases to get the rent,
but we are not to have any regard to the particular
crop for which rent is exigible. This seems to fix
that the time of the tenant’s possession is the true
and only criterion, for apportionment is to be made
¢ ¢n respect of time.’

“(3.) Now, the leases current at the date of the
disposition are four in number, besides a missive
under which a small mill is held. All of them
bear that the tenant’s entry is to be Whitsunday
1871 in so far as regards the houses, grass, and
pasture, and at the separation of the crop of that
year as to the arable land, and the yearly rent is
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declared to be payable in two equal portions at
Martinmas and Whitsunday, the first half-yearly
payment being at Martinmas 1871, and so forth
half-yearly. The mill has a Whitsunday eniry,
with rent payable at Martinmas and Whitsunday
thereafter. In reference to the arable parts of the
estate, the old leases had all expired as at Whit-
sunday 1871, and the new leases had been granted
under an express reservation -contained in the
missive of sale. ' . .

«(4.) 1t appears plain enough that if there is to
be an apportionment in respect of time, apart from
crops, it must be the current rents which f.a.ll to be
apportioned — that is, the rents becoming due
under the current leases granted in August 1871,
and not the rents which were paid and settled at
Whitsunday 1871, the negotiations for sale only
commencing in June thereafter. True, the out-
going tenants may not have fully reaped their
waygoing crop at 14th October 1871, thuugh it is
more than probable they had done so before that
date. But at all events they had ceased to be
tenants, and had paid up their rents at Whitsunday
1871, long before the defender had even offered to
purchase the estate. It would require a very strong
case of express contract to give the defender a right
to any part of the rents payable at Whitsunday
1871, There is no such contract here.

«(5.) It seems quite fixed that an agriculiural
lease, with a term of entry like those in process,
at Whitsunday as to houses and grass, and at sepa-
ration of crop as to arable land, has really a‘Whlt-
sunday entry and a Whitsunday ish. It is one
lease, and not two, and the term of. years runs in
law from Whitsunday. This was expressly decided
in the case of Wright v. The Earl of Hopetoun, 10th
July 1868, 1 Macph. 1074; Appd. (H. L.) 27th
May 1864, 4 Macqueen, 729; 2 Macph. (H. L.) 85.
Here, in a highly penal question, it was held that
a right to renewal was forfeited, because notice was
not given due time before the Whitsunday, al-
though it was in plenty of time if the separation
of crop was the ish: . .

« Lastly, The Lord Ordinary thinke it compe-
tent and fair to look to the missives, and to the
letter which passed between the sellers and pur-
chaser of even date with the missives, 28d June
1871. 1In that letter Mr MKie explaing what he
means by apportionment in Mr Scott’s offer. He
gays that it would simplify matters if the purchaser
would take the whole rents payable at Martinmas
1871, and pay interest on the price as from Whit-
sunday 1871, and that this would be much the same
in money. This is nowhere repudiated in the
correspondence, and if it expresses the intention of
parties, it would really be conclusive ; for the pur-
chaser has paid no interest on the price, and he is
now seeking the whole rents, which began to run
long before his purchase. The rents, it seems, are
just about equal to 4 per cent. on the price.

«The Lord Ordinary regrets that he must order
the case to the roll to fix the exact amount of rents
and taxes. But there should be no difficulty in
doing this, if the principle of the Lord Ordinary’s
judgment is either acquiesced in or affirmed. The
present interlocutor virtually exhausts the ques-
tions at issue; and as the pursuers are successful,
the Lord Ordinary thinks them entitled to ex-
penses.”

At advising—

Lorp Cowan—The pursuers of this aetion are
the trustees of the deceased Thomas Maxwell’

sometime of Auchenfranco, and the defender is
proprietor of these lands under a disposition thereto
by the pursuers in his favour, the term of entry
thereby stipulated being 14th October 1871. The
clause of assignation of rents is in these terms:—
“ We assign the rents from the date of delivery
hereof, being the 14th day of October 1871, and
without regard to the legal question of crops.”
Under this disposition immediate possession was
obtained by the defender, and the half-year’s rent
payable by the tenants under their leases at Mar-
tinmas 1871 was drawn by the purchaser. The
claim in this action is by the sellers of the lands,
who maintain that they are entitled to the propor-
tion of that half-year’s rent effeiring to the period
between Whitsunday and the 14th of October.
This claim is resisted by the purchaser, who main-
tains that he is entitled to retain, as belonging to
himself, the whole half-year’s rents in question.

The dispute between the parties appears to me
fo resolve entirely into the true effect and meaning
of the assignation to rents in the disposition, upon
the terms of which, as the contract of parties in
that respect, the determination of the respective
rights of sellers and purchaser in and to this half-
year’s rent exclusively depends. Towards the so-
lution of this question, however, it is necessary to
have in view the terms of the leases under which
the rent became due, From the excerpts in the
print of documents it appears that the lease held
by the tenant was for fifteen years from and after
‘Whitsunday 1871 as regards the houses and grass,
and at the separation of the crop as to the arable
land—the farm being admittedly arable and not
pasture. The rent clause, again, stipulates that
the tenant shall make payment of the rent at two
terms in the year— Martinmas and Whitsunday—
beginning the firsl term’s payment at Martinmas
1871, and the next term’s payment at Whitsunday
1872. 'The rent was thus payable forehand, being
for the first year's possession of crop to be reaped
in 1872. And, consistently with the same view,
the rent paid to the proprietors at the preceding
Whitsunday 31871 was for the last term’s rent of
crop and year 1871, It is necessary to have the
terms of the leases now referred to in view in
order that the true effect and meaning of the con-
tract of parties may be seen.

The date of delivery of the disposition and
payment of the price was fixed as at 14th
October 1871, from which date the rents were
assigned, subject to the declaration * without
regard to the legal question of crops.” What
is the sound construction of this agreement
a8 to the rents? On the one hand, it is alleged
that the bargain, having taken place during the
currency of the half-year between Whitsunday and
Martinmas 1871, and the price being payable as
on 14th October 1871, the half-year’s rent shonld be
apportioned so that ag much of it should appertain
to the purchaser as corresponds with the period from
14th October until Martinmas, the sellers being en-
titled to the remainder after deduetion of that pro-
portion of the rent. On the other hand, it is con-
tended that, having regard to the stipulations iy
the lease of the tenants, and the fact of the rent
being forehand, the purchaser is entitled to the
whole half-year’s rent due at Martinmas 1871, and
that any apportionment that can be held applicable
to the case, as between the parties, can apply only
to the half-year’s rent which was due at Whitsun-
day 1871 and was drawn by the sellers. The pre-
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sent action has no relation to any claim for ap-
portionment of this latter description. - It has
exclusive regard to the half-year’s rent payable by
the tenant at March 1871. There is considerable
difficulty attending the question, which of the two
constructions contended for is the right one; but,
although not without difficulty, I have arrived at
the conclusion that the assignation of rents was
intended to carry to the purchaser the whole rent
payable by the tenants at Martinmas 1871. There
is no stipulation for apportionment of rents. On
the contrary, all the rents falling due under the
leases after the term of entry are, by the agree-
ment of parties, to belong to the purchaser.

To this view it is objected that, as the price was
paid on 14th October 1871, and the interest accru-
ing on it fell to be drawn by the sellers only from
that date, they should have the proportion of the
rent payable at March for that part of term pre-
ceding 14th October, up to which date the pur-
chaser drew the interest on the price. This argu-
ment appears to me fallacious. In the first place,
the rent of this arable farm being payable fore-
hand, the Martinmas rent became the purchaser’s,
a8 the true possessor of the farm during the year
and crop of which it was the rent. And, in the
second place, having regard to the circumstances
in which the parties were relatively placed at the
date of the contract, it is impossible to say that
the price of £18,750 was not stipulated for and
fixed between them with due regard to the fact
that the purchaser would, in terms of the assigna-
tion, have right to the Martinmas rent—just as
occurs in the sale of bank stock or railway stock in
a transference of stock between the periods of
dividends—the price paid by the purchaser cor-
responding to the period of the term that has
run at the date of the purchase, and the seller
getting in the price his due share of the dividend
afterwards paid to the purchaser. It seems to me
that, by the terms of the agreement as to rent, the
same principle may well be held to have been
acted on: But, whether this be s0 or not unless
apportionment of this term’s rent can be shown to
have been specially stipulated for by the seller—
the whole rent becoming due after the term of
entry must be held to pertain to the purchaser vZ
contractus.

The missives exchanged between the defender per-
sonally (before he was awareof theterms of the leases
orhad consulted with his agent) and the pursuers and
their agent, are appealed to by the latter, and have
been founded on to some extent by the Lord Ordi-
nary as supporting the claim of the pursuers. I
cannot take that view of the import of the mis-
sives; for, in the first place, the expressions em-
ployed by the defenders are of doubtful import in
themselves; and while the defender, writing from
Manchester, says he saw nothing to object to the
proposal of the parsuer, he would insfruct his
legal representative to communicate with the agent
of the pursuers. And, in the second place, through-
out the correspondence which followed the view
adopted by the defenders’ agent, so far as the
Martinmas rent was concerned, was clearly stated,
and the further claim for apportionment of the
‘Whitsunday rent advanced. Further, a proposal
to refer the matter to counsel having failed, the
final agreement of parties as to this matter was
embodied in the disposition. That deed makes no
reference to the missives, and assigns the rents in
the terms which were proposed by the defender’s

agent and agreed to by the pursuers. On the
sound construction of that assignation, therefore,
the legal rights of parties must be decided.

On the groundsnowstated, I think thereis no room
in this case, so far as the rent in question is con-
cerned, for considering the effect of the Apportion-
ment Act; and, as regards the application of that
Act a8 supporting the defender’s right, put forward
in the correspondence, to a share of the rents which
were drawn by the seller at Whitsunday 1871. No
question of that kind arises for consideration under
this record, and to such claim, when duly raised,
the clause excluding the legal question of crops
would probably afford a good defence.

On the whole, it appears to me that the interlocu-
tor of the Lord Ordinary should be recalled, and
the defender assoilzied from the conclusions of the
action.

Lorp BenuoLME—I am sorry to say that I take
a different view of this case from that of your Lord-
ship, and in all points I agree with the interlocu-
tor of the Lord Ordinary, and the distinet and
satisfactory note thereto subjoined.

This estate of Auchenfranco was purchased in
the summer of 1871, and, as Lord Cowan has men-
tioned, the question of apportionment of the rents
is distinctly alluded to in the missives which passed
between the parties in June of that year. No doubt
wo have in the course of the correspondence a
suggestion that apportionment should be avoided
altogether, by making the price of the property
payable at the preceding term; that suggestion,
however, was not carried out in the final arrange-
ment, as we see from the missives before us.

The question then comes to be, whether or not it
is consistent with the arrangement ultimately come
to between seller and purchaser that there should
be apportionment of the rents. I am free to admit
that the contracting parties did not seem to un-
derstand each other, not I think as to an ap-
portionment (that both sides admitted), but as
to what terms’ rents were to be apportioned.
It is quite clear that entry took place at Whit-
sunday ; then the first half-year’s possession was
from Whitsunday until Martinmas, and the first
half-year's rent was due at Martinmas. Under
a former lease of the subjects the first half-year’s
rent was due at Whitsunday, but under the sub-
sisting lease the first half-year’s rent was payable
at Martinmas, The tenant who had entered at
Whitsunday had by Martinmas enjoyed possession
for half a year, and certainly it seems a fair way
to look at the matter if we regard the Martinmas
payment at the end of this first half-year as rent
for the past half-year.

But, under another view, your Lordship bas con-
sidered the half-year’s payment at Martinmas as
forehand, as a payment for the coming half-year of
1872 from Martinmas to Whitsunday. This I
venture to think is an artificial way of putting the
matter, it is contrary to what would prima facie
arise out of the circumstances, and, yet further, if
was from the very beginning repudiated by the
expression contained in the first missive which
passed between the parties, an expression to the
effect that the apportionment therein proposed
would have no reference fo crops. It is not,as I
have observed, the existence of apportionment that
is there in question, but merely which half-year’s
rent was to be apportioned. If is vain to say
when the missives are looked at that they did not
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conceive that apportionment was to take place.
[lés Lordship here read the Letter of 23d June 1871
offering for theestate.] How is it possible, my Lords,
(I cannot think it possible) in the face of this to in-
troduce those considerations on which Lord Cowan
founds his judgment? The question of crops is
expressly excluded by the parties in making the
contract, and yet the whole argument of the other
side is based upon this very question of crops.
Another great objection to Lord Cowan’s view is
that it brings out a result in the highest degree to
my mind inequitable; a purchaser who has not
paid for what he has bought, by this means becomes
entitled to half a year’s rent and to interest as
from a certain date. Are we not to dwell upon
and be governed by the missives which constituted
the agreement between parties? I venture to say
that in these there will not be found any exclusion
of apportionment. Well then, if there is appor-
tionment, and the only question is as to which
term it applies, we must interpret the clause as
we find it. The words are “from the date of
delivery hereof,”—not “after  but ¢ from,” clearly
having in my mind reference to the apportionment,
That corresponds with the view of the parties in
the missives, and that is the true view of the
assignation,

This case has been considered by the Lord Ordi-
nary very deliberately, and it appears to me that
his Lordship has pronounced a very sound interlo-
cutor. I am unable to resist the opinion at which
I originally arrived on reading the interlocutor
and note, that there is no argument for the other
party save one which is based upon the repudiation
of the agreement in the missives. [His Lordskip
then read defenders’ answers 6 and 6.] Now, my
Lords, I think it very strange that, when both
parties agree that there was apportionment, and
actnally argue that an apportionment is referred to
in the disposition, we should come to a decision
contrary to the arguments of both parties, and take
a view adopted by neither side, throwing over ap-
portionment altogether.

Such a view is, I think, contrary to the missives,
—contrary to the words of the disposition,—con-
trary to the equity of the case,—and contrary to
that repudiation of the question of crops on which
the argument of the gther side is based.

Lorp Neaves—I concur with Lord Cowan in
this case, but I must say that I do not wonder
that there should be a difference of opinion
among your Lordships, as I think parties have been
by no means happy in expressing themselves in
their letters, and there was a great deal too much
flitting to and fro, on the pursuer’s part especially.

One point to which Lord Benholme alluded does
not trouble me at all, namely, that we are following
the views of neither party as maintained in their
argument before us. I do not feel uneasiness at
this, as the Court may often have to take a view of
a case different from the parties, who have each
perhaps been partly in the right and partly in the
wrong, and who are each maintaining views as
divergent as possible. The ultimate result of all
the letters in this case was that the 14th of
October was to be a terminus @ quo in all questions
as to the rents, and I go upon the missives as they
were ultimately embodied in the disposition.

T.orp JUsTICE-CLERE—I concur in the opinion
of the majority of your Lordships. This is not a

question of law but of the construction of a clause
in a disposition. [His Lordship read the clause.]—
Now the point is, what does that mean? I think
it means an assignation to the rents payable after
the date thereof, without there being any question
raised with the seller as to the rentsalready drawn.
The offer was made without the purchaser knowing
how the question of rents stood, and the intention
was that the rents of the half-year then current
were to be apportioned. But it turned out that
these rents were forehand, and then, further, the
correspondence went on until another half-year was
entered upon, and it was in that way that a diffi-
culty has arisen as to the apportionment. The
geller had in the meantime at term-day uplifted
these rents, which, being forehand, were of course
for the first six months after Martinmas 1871, and
not for the half-year ending then. [His Lordship
read the letter of July 14, 1871, commenting on the
terms thereof.] In conclusion, Ican only add that I
entirely agree with Lord Cowan’s views of this
case,

The Court recalled the interlocutor of the Lord
Ordinary reclaimed against, and assoilzied the de-
fender with expenses.

Counsel for Pursuers (Respondents)—Marshall
and M‘Kie. Agents—Ronald, Richie & Ellis, W.S.

Counsel for Defender éReclaimer)—Watson and
Johnstone. Agents—J. C. & A. Steuart, W S,
I, Clerk.

Friday, November 7.

FIRST DIVISION.

M‘ALISTER ¥. SWINBURNE AND OTHERS.
Bonkrupt— Expenses of Process— Caution.,

Where an undischarged bankrupt brought
an action to exclude certain ereditors from
ranking in the sequestration on the ground of
an alleged discharge by them of the debts
claimed granted under a private arrangement
previous to the sequestration—held that the
bankrupt was entitled to insist in the action.
without finding caution.

The pursuer in this action granted, on 11th
August 1862, a trust in favour of Mr M‘Clelland,
accountant in Glasgow, as trustee for behoof of his
creditors. All the creditors acceded to this trust,
and a committee of their number was appointed to
act along with the trustee. This committee had
full power to advise and control the trustee in his
administration of the trust. It was one of the
conditions in the trust-deed that the truster should
be discharged of all debts due by him at the date
thereof upon making a full, fair, and complete
surrender of his estate. The pursuer averred that
an arrangement had been entered into on 9th
September 1862 whereby he should be discharged
on condition of making payment of £700 to the
trustee, that he had made that payment, and that
accordingly, on 14th December 1864, a discharge
was execuled by the trustee and the said commit-
tee, and duly delivered to him. This discharge
was, however, afterwards got back from him, and
never again returned : but notwithstanding, it was
averred that the deed had been finally delivered,
and that an attempt to cancel it by deletion of the



