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‘Whitsunday 1886, when the rent of the
first half of the year, commencing at
Martinmas 1885 and Whitsunday 1886
respectively, being £50, became pay-
able, which rent, less £1, 12s. 2d. for
insurance, and £4, 8s. for loss caused by
mineral workings remains due and un-
Eaid: Therefore sustains the aé)ﬁ)ealz

ecal the interlocutor of the eriff
apFealed against: Of new ordain the
defender to make %)a ent to the pur-
suer of the sum o g;sn, 14s. 10d., with
interest as libelled, reserving to the de-
fender all action competent to him
against the &)ursuer for all or any of the
sums alleged by him to be due to him by

the pursuer, and the pursuer’s answer

thereto : Find the pursuer entitled to
expenses in the Inferior Court and in
this Court,” &c.

Counsel for the Pursuer — Low — Mac-
farlane, Agent—George Mill, S.S.C.

Counsel for the Defender—Shaw—M ‘Len-
nan., Agent—W. & F. C. M‘Ivor, S.S.C.

Tuesday, December 10.

FIRST DIVISION:
-‘THOMSON AND OTHERS (SIMPSON’'S
TRUSTEES) v. SIMPSON AND OTHERS.

Succession — Trust — Heir ab intestato—
Residue.

A testator directed his trustees, after
paying certain annuities and legacies,
to dispone and convey the liferent of
the remainder of his trust-estate to his
daughter whenever she attained to
twenty-one years of age, but for her
liferent use allenarly, and to the heirs
of her body in fee, share and share alike;
and failing his daughter and the issue
of her body, the trustees were directed
to convey the fee of the residue of the
trust-estate to certain trustees forcharit-
able purposes. The annuities and lega-
cies gaﬁp long been satisfied, and the
trustees, without conveying the liferent
as directed, had continued to administer
the estate for the benefit of the testa-
tor’s daughter, who had attained the age
of fifty-eight.

Held that the charity trustees were
only entitled to take benefit under the
deed if the testator’s daughter had failed
before attaining twenty-one years; that
as she had survived that period, the
trustees were bound to convey the estate
to her in liferent, and to her heirs in
fee; and that failing the daughter and
her heirs, the succession passed to the
heirs ab intestato of the testator.

The late James Simpson, merchant in
Haddington, died on 23rd April 1843, pre-
deceased by James, his son by a former
marriage, and by his second wife, and
survived by Jean, his only child of the
gsecond marriage, who was at the date of
this case fifty-eight years of age, and un-
married.

The testator by the third, fourth, and
fifth purposes of his trust-disposition and
settlement provided certain legacies and
annuities for various members of his family.

The seventh purpose was in these terms—
‘I hereby direct my said trustees, after
paying and satisfying the foresaid annuities
-and legacies, to dispone and convey the
liferent of the remainder of my said trust-
estate and effects to and in favour of my
said daughter Jean Simpson, the only child
of my present marriage, and to any other
child or children which may yet be born of
that marriage, and the survivors of them,
equally between them, whenever she or
they respectively attain to twenty-one years
of age, but for the liferent use allenarly of the
said Jean Simpson and such other children
of my present marriage as may yet be born,
and exclusive of the jus marifti and right
of administration of the husband of the
said Jean Simpson if she marries, and the
husbands of any other daughters who may
Ivl'eb be born to me as aforesaid, and to the

eirs of her and their bodies respectively in
fee, share and share alike; whom failing to
the lawful issue of the body of my said son
James, equally among them; and failing
my said daughter Jean and the issue of her
body, and issue of the body of my said son
James, I direct my trustees to convey the
fee of the residue of my said trust-estate to
the minister *of the first charge in the

- Established Church of the parish of Had-
dington, the Chief Magistrate of Hadding-
ton, the Convener of the Incorporated
- Trades of that town, the town-clerk of
Haddington, and the session-clerk of the
Established Church of Haddington, all for
the time being, and to the said John
Richardson if alive at the time, and to the
acceptors or acceptor of them, declaring
the majority accepting to be a quorum,
but in trust only for the ends and purposes
following, viz.—In order that these last-
mentioned trustees may apply the free
proceeds of the said residue of my trust-
estate in perpetual charity, in paying to
such a number of poor, infirm, and destitute
" men, at the rate of £8 per annum each,
and an equal number of poor, infirm, and
destitute women, at the rate of £6 per
annum each, all resident in the burgh of
Haddington, as my trustees or quorum of
" them may select and think fit objects of
charitable aid, and as the said free proceeds
shall afford to maintain at these rates.”

The trustees applied the income of the
trust-estate which was vested in them for
the benefit of Jean Simpson.

A portion of the trust-estate, consisting
of house property in Park Street, Edin-
burgh, recently fell to be conveyed under

. statutory powers to the Edinburgh Univer-~
sity Endowment Trustees, and in order
to avoid the necessity for proceedings under
the Lands Clauses Act of 1845 an agreement
was made for sale of the subjects at the
price of £500, in exchange for a proper con-

' veyance by the parties interested in Mr

Simpson’s trust-deed. The agent for the

University Trustees, however, expressed an

. opinion that under the circumstances of the

. estate the fee could not vest in the trustees
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for charitable purposes, but belonged either
to Miss Simpson and her heirs or to the
heir-at-law of James Simpson, the truster,
and the University Trustees, under the
Lands Clauses Act, consigned the price in
bank, amounting to £510, subject to the
orders of the Court.

In consequence of the difficulties which
arose regarding the disposal of the fee of
the trust-estate under the residuary provi-
sion contained in the seventh purpose of the
deed, the present special case was presented
by (1) the testamentary trustees, (2) Jean
Simpson, (3) the heir-at-law and next-of-kin
of the testator, (4) the charity trustees
referred to in the seventh purpose of the
deed.

The second party maintained that the
trustees of her father were bound to “ dis-
pone and convey the liferent of the re-
mainder of the said trust-estate” to and
in favour of her and the heirs of her body,
in terms of the first direction contained in
the above provision for disposal of the
residue. The third parties, the representa-
tives on intestacy of the testator, claimed
the fee on the ground of failure of the heirs
of Miss Simpson’sbody. The fourth parties,
who were ex officio trustees for the charit-
able purposes mentioned in the subsequent
destination in the residuary clause, main-
tained alternativel{' that the first parties
were bound to hold the fee, as hitherto,
for Miss Jean Simpson’s liferent use
allenarly, exclusive of the jus mariti and
right of administration of her husband if
she married, and at her death without
heirs of her body (James Simpson junior
having already predeceased without issue)
to convey it to the fourth parties, in terms
of the subsequent destination; or other-
wise, that the first parties were bound to
dispone and convey the remainder of the
said trust-estate to and in favour of the
second party Jean Simpson, for her life-
rent use allenarly, and exclusive of the jus
mariti and right of administration of her
husband if she married, and to the heirs of
her body; whom failing to the tfourth
parties and their successors in_office, as
trustees for the ends, uses, and purposes
mentioned in the said seventh purpose of
the said settlement, in fee.

The following questions were submitted
to the Court—‘(1) Are the first parties
bound to grant to the second party in life-
rent, and to the heirs of her body in fee, a
conveyance in terms of the first part of the
seventh purpose of the trust-disposition and
settlement? (2) If the first question be
answered in the negative, are the third
parties, or any and which of them, entitled
to the fee of the trust-estate? (4) Are the
first parties bound to hold the trust-estate
until the death of the second party, and
thereupon to convey it to the fourth parties
for the purt"poses mentioned in the seventh
purpose of the settlement? or otherwise,
are the fourth parties entitled, under the
seventh purpose of the settlement, to a
present conveyance of the fee, subject to
the liferent of Jean Simpson, and subject

also to defeasance of the fee in the event of |

her leaving heirs of her body ?”

Argued for the second party—The first
parties ought to have executed a convey-
ance in favour of the second party on her
attaining twenty-one years of age, and their
not having done so could now prejudice
her rights—Fer%u,son v. Ferguson, March
19, 1875, 2 R. 627. Her right was one of
liferent to herself, the fee being destined to
the heirs of her body. She was prepared
to grant all necessary discharges in favour
of the first parties, and the form of dis-

osition should be as in the case of
%everio%g s v. Beveridge's Trustees, July 20,
1878, 5 R. 1116.

Argued for the third parties—There was
here a failure of the heirs of Miss Simpson’s
body. She was fifty-eight years of age and
unmarried, and the parties entitled to the
fee were the parties of the third part—
Lord v, Colvin, July 15, 1865, 3 Macph. 1083.
The parties of the fourth part were only to
be entitled to take under the deed in the
event of Jean dying before attaining
twenty-one. This event had not occurred,
and they were practically out of the present
case, In construing the deed, not merely
the intention of the testator but his powers
had to be kept in mind. The parties
entitled to the fee were the heir and next-
of-kin of the testator—Love’s Trustees v.
Love, December 19, 1879, 7 R. 410; Stewart
v. Rae, January 18, 1883, 10 R. 463 ; Douglas
v. Thomson, January 7, 1870, 8 Macph. 374,

Argued for the fourth party — The
testator’s intention was to give a liferent
of his estate to his daughter Jean, and to
any other children of the second marriage,
and the fee to Jean’s issue and to that of
any other children of the second marriage,
whom failing to James’ issue, and failing all
them to the charity trustees. Jean was
fifty-eight, and unmarried. Jameshad pre-
deceased without issue, and nothing inter-
vened between the charity except Jean’s
liferent, What the fourth parties claimed
was the fee, so Jean’s rights were fully pro-
tected. The fourth parties were entitled to
the fee, subject to defeasance in the event
of Jean having issue—Steel v. Steel, Decem-
ber 12, 1888, 16 R. 204,

At advising—

LorD PRESIDENT—There are two parties
who are specially interested in the result of
this special case—one of them is Jean
Simpson, who is the daughter of the testa-
tor by his second marriage, and the other is
the heir and next-of-kin of the testator, who
claims to take through intestacy. There is
also a third set of claimants, namely, ce:-
tain trustees for a charity, who in the event
of certain circumstances occurring are
created by the seventh purpose of this trust-
deed. Now, this seventh purpose begins by
a direction to the testamentary trustees ‘“to
dispone and convey ” the liferent of the re-
mainder of his trust-estate to his daughter
Jean Simpson, the only child of his second
marriage, and to any other child or chil-
dren which might yet be born of that
marriage, and the survivors of them, equally
between them, whenever she or they re-
spectively attain to twenty-one years of
age, but for the liferent use allenarly of the
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said Jean Simpson and such other children | the charity trustees are to come in, It is

of his second marriage as might yet be born,
and exclusive of the jus mariti and right of
administration of the husband of the said
Jean Simpson if she married, and the hus-
bands of any other daughters who might
yet be born to him as aforesaid, and to the
heirs of her and their bodies respectively in
fee, share and share alike, whom failing to
the lawful issue of the body of my said son
James, equally among them.

The introductory words of the seventh
purpose are these—*“I direct my said trus-
tees, after paying and satisfying the fore-
said legacies and annuities”—that is to say,
the legacies and annuities provided by the
greceding urposes of the trust-deed—*to

ispone and convey.” But these annuities
have long ceased to exist, so, though the
trustees never actually executed any con-
veyance when Jean Simpson reached
twenty-one (at which time or shortly there-
after the annuities ceased to exist), yet they
were bound by the terms of this deed to
have done so. This conveyance ought to
have been to Jean Simpson in liferent, and
her children in fee,

‘We are informed that James predeceased
the testator without issue, so that he may
be regarded as out of the present case. If
the trustees had made this conveyance, as
they ought to have done, on Jean attaining
twenty-one, then it is clear that they could
not now be called upon to convey the same
subjects over again. But this seventh pur-
pose further provides that failing the testa-
tor’s daughter Jean and the issue of her
body, and the issue of the body of the tes-
tator’s son James, the trustees were to con-
vey the residue of the trust-estate to certain

ersons named as trustees for the charity
Fhave already referred to. If these charity
trustees are to take any benefit from this
bequest it can only be as disponees of the
testamentary trustees, but how can they in
any sense be disponees of estate which must
be held to have been already conveyed to
other parties?

An attempt has no doubt been made by
these charity trustees to show that in the
conveyance to Jean Simpson and her issue
they were entitled to be substituted in the
event of the failure of the institutes, but it
seems to me that the language of the clause
is much too clear to admit of any such con-
tention. The words are—** And failing my
daughter Jean and the issue of her body.”
Now, what is the meaning of these words ?
They mean this, Ijthink, that while Jean
takes in terms of the disposition she can
only take in the event of certain conditions
being fulfilled. She must attain twenty-
one years, and in the event of her 1E)I'ede-
ceasing that period she can neither take any
benefit for herself or her children under the
deed. In that event—and in that event
alone—the charity trustees are to be entitled
to take. I think that the testator’s in-
tention on this matter is quite clear,
and that it is very difficult to read, the
main clause of this purpose in any but one
way, Viz., a bequest to ?Iean and her issue,
whom failing to the issue of James, but if
Jean fails to attain twenty-one years, then
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clear that both these sets of parties cannot
take, and therefore I think that the charity
trustees are not in a position to claim in the
present case.

The question therefore is as to the parties
entitled to take under intestacy, and it ag-
pears that the claim of the heir and execu-
tors, if it is given effect to, does not in any
way affect Jean’s right, which is one of life-
rent only. If she has children they take
the fee; if not it goes to the parties of the
third part.

Lorp ApAM—I am entirely of the same
opinion. It is clear that there can only be
one conveyance executed by these trustees,
and as to the time at which that convey-
ance fell to be executed there cannot I
think be any doubt. It has been urged by
the fourth parties that with a view of pre-
venting this whole fund from falling into
intestacy there ought to be read into the
seventh purpose of this trust-deed, after
the direction to convey to the issue of the
testator’s son James, a “whom failing” in
favour of these charity trustees, but I agree
with your Lordship that the language of
this seventh purpose is much too clear for
any such contention to receive effect.

The date fixed for this conveyance by
the trustees is when the legacies are paid,
and when Jean Simpson attains twenty-
one years of age, and the terms of the
conveyance which is then to be executed
are very clearly set out in the seventh
purpose.

If the event occurs which is then fore-
seen, then, following the authority of Lord
v. Colvin, the result is intestacy.

No doubt in certain events the convey-
ance by the trustees was to be in favour of
one set of persons, and in another set of
events in favour of other persons, but I
am not prepared to read into this provision
the words ‘““whom failing,” as contended
for by Mr Lorimer, in order to enable these
charity trustees to take the benefit which
will otherwise fall to the heir and next-of-
kin of the testator.

Jean Simpson did not fail. She survived
twenty-one years of age, and accordingly
the testamentary trustees are bound to
execute a disposition in her favour as
directed by the first part of this seventh
purpose of the trust-deed.

LorD M‘LAREN concurred.
LORD SHAND was absent,

The Court pronounced the following
interlocutor :—

“Find and declare that the first
parties are bound to grant to the second
{Jarty in liferent and to the heirs of her

vody in fee a conveyance in terms of
the first part of the seventh purpose of
the trust-disposition and settlement:
(2) Find and declare that failing the
second party and her issue, the succes-
sion passes to the heirs ab intestato of
the testator: (3) Find and declare that
the first parties are not bound to hold
the trust-estate until the death of the
second party, and thereupon to convey

NO, XII.
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it to the fourth parties for the purposes
mentioned in the seventh purpose of
the settlement: And further, that the
fourth parties are not entitled under
the seventh purpose of the settlement
to a present conveyance of the fee
subject to the liferent of Jean Simpson,
and subject also to defeasance of the
fee in the event of her leaving heirs of
her body.”

Counsel for the First and Second Parties
—Shaw. Agents H. & H. Tod, W.S.

CounselfortheThirdParties—VaryCam]s)-
bell. Agents—T. & W. A. -M‘Laren, W.S.

Counsel for the Fourth Parties—Lorimer,
Agents—H, & H. Tod, W.S.

Friday, November 15.

SECOND DIVISION
(WHOLE COURT.)

HARINGTON STUART v. JACKSON.

Superior and Vassal—Entry—Casualty—
Composition — Relief — Implied Entry—
Conveyancing (Scotland) Act 1874 (37 and
%8 lV’Lct. cap. M), sec. 4—Trust—Power of

ale.

A testator died in 1865 leaving a widow
who was infeft in theliferent of hiswhole
lands, conform to the terms of a post-
nuptial contract between them.

y trust-disposition and settlement
he directed his trustees to hold the
entire estate, heritable and moveable,
until the youngest of his children at-
tained the age of twenty-one,and then to
divide and makeoverthe heritable estate
equally to and between them, ‘“declaring
that in the event of any of my children
dying before receiving payment of
his or her share of my whole means and
estate without leaving lawful issue, the
survivors and survivor of them shall be
entitled to the share or shares that
would have fallen or belonged to the
deceaser or deceasers, and the same
shall be payable in the proportions” as
in the case of original shares. Failing
all children without issue, the trustees
were directed torealise the whole estate,
and pay over the proceeds as the testa-
tor might direct, or failing further
directions, among his nearest lawful
heirs. There was also a general power
of sale ‘“‘for the better enabling my
trustees to carry the foresaid purposes
into effect,” but this power was to be
exercised only ‘“when they consider it
necessary.”

The trustees were infeft in 1866, and
on the passing of the Conveyancing
(Scotlang) Act 1874 they were impliedly
entered with the superior, but no casu-
alty was ever paid by them in respect
of the lands.

The testator left an only child, to
whom, on his attaining the age of
twenty-one, the trustees conveyed the

testator’s heritable estate by disposition
dated and recorded in 1883,

In an action against him by the supe-
rior for a casualty of composition de-
clared to be due in consequence of the
death of the defender’s father, ‘the
vassal last vest and seised in the lands,”
held (1), by the whole Court, that the
Act of 1874 did not confirm by implica-
tion the liferent of the defender’s mother
so as to exclude the claim of the supe-
rior; but (2), by a majority of the whole
Court, that the defender was only liable
in a casualty of relief.

The Lord President, the Lord Justice-
Clerk, Lords Mure, Youn%{ M<Laren,
Rutherfurd Clark, and Lee held that as
the defender was the only child of the
testator, those trust purposes which
were designed to meet the case of a
plurality of children had become in-
operative; that the trust had existed
only as a burden on the radical right of
the defender’s heir; that he took the
estate not under the trust but as heir;
and that the conveyance by the trus-
tees did not create a new investiture.
Lords Adam and Kinnear held that in
order to ascertain the casualty due, the
implied entry of the trustees was to be
disregarded, and that as the defender’s
father, on whose death a casualty be-
came due, was the vassal last vest and
seised in the lands, the defender, as his
successor and heir-at-law, wasonly liable
in a casualty of relief.

Diss. Lords Shand, Trayner, Well-
wood, and Kyllachy, who held that the
defender was liable in a casualty of
composition, on the ground that there
was a new investiture enfranchised in
the persons of the trustees, (1) because
they held not only for behoof of the
heir-at-law, but it might be of others
not, the heir-at-law of the testator; and
(2) because the trustees had powers of
sale under which they might have con-
veyed the estate to strangers.

Superior and Vassal—Disposition of Lands
“with the Casualties of Superiority”—
Composition.

y a disposition in feu-farm dated
1701 the predecessor of a superior feued
out tothe predecessor of a vassal certain
lands and teinds, ‘“and all and sundrie
the casualties of the superiority of the
said lands.”

In an action by the superior for pay-
ment of a casualty of composition, held
that the vassal could not found on this
disposition as importing a renunciation
of any claim of composition in respect
of the said lands, because composition,
although now called a casualty, was not
only unknown as a casualty in 1701, but
was a right differing both in origin and
character from the feudal incidents
which were then denoted by that
term,

Held that the Conveyancing (Scot-
land) Acts (1874 and 1879) Amendment
Aﬁ(_‘:t t1887 is not retrospective in its
effect.

This was an action at the instance of Robert



