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quite as wide as those of the clause which
came up -for construction in the case of
Mackay v. Parochial Board of Barry, 10 R.
1046.” ~ That case is very important, not
merely because of the lucid judgment of
Lord Rutherfurd Clark, but because the
subsequent case of Beattie v. M‘Gregor,
10 R. 1094, presented an opportunity to the
late Lord President to bring together the
law laid down in Mackay with the law
established by another class of case which
had occurred frequently during the pre-
. vious twenty years, of which Kirkwood
v. Morrison, November 6, 1877, 5 R. 7'2,
may be taken as a type. His Lordship

ointed out that in each case of the

ind the question is one of construction
of the contract, and turning to the clause
in Mackay’s case, he says-—-*‘ Referring to
that clause, Lord Rutherfurd Clark makes
these observations in his very careful
judgment, a report of which waslaid before
us—‘The contracting parties may create a
tribunal for settling differences which may
occur in the course of executing the works,
and which has no other function. But of
course they may do more and extend it to
the decision of any claim which may arise
out of the contract.” Now, if parties wguld
only keep in view that there are two kinds
of reference, one of which includes only
dispites arising in the execution of the
contract, while the effect of the other is to
refer to arbitration every claim and obliga-
tion that at any time arises out of the
contract ; if parties would only keep this in
view there would be an end to cases of this
class.”

It appears to me that the case before us
belongs to the wider class, and that effect
must be given to it when disputes are
shown on record to have arisen such as 1
have described. This leads to the result
that the judgment of the Sheriff is right.

It appears from the examination of the
contract which has taken place at the bar,
that the arbiter has full power to issue an
effective award, and therefore it is not
necessary to keep the case in Court in order
to give etfect to the award in favour of the
successful party.

LorD ApaM and Lorp KINNEAR con-
curred.

LorD M‘LAREN was absent on circuit.

The Court dismissed the appeal.

Counsel for the Pursuer—A. S. D. Thom-
son, Agents—Shiell & Smith, S.8.C.

Counsel for the Defenders—H. Johnston
—Salvesen. Agent—A. C. D. Vert, S.8.C.

Tuesday, October 27.

FIRST DIVISION.

[Sheriff of Inverness, Elgin,
and Nairn.

M‘GILLIVRAY v. MAOKINTOSH AND
) ANOTHER.

{Ante, vol. xxviii., p. 488.)

Process—Appeal—Competency.

In an action raised in a Sheriff Court,
the Sheriff after certain findings as-
soilzied the defenders and found the
pursuer liable in expenses. The pur-
suer having appealed, the First Divi-
sion on 17th March 1891 affirmed the
Sheriff’s interlocutor as regarded cer-
tain of its findings, assoilzied the re-
spondent, and found the appellant
liable ““in the expenses in this Court.”
The process having been re-trans-
mitted to the Sheriff Court, the defen-
ders had the account of expenses in-
curred by them in the Sheriff Court
taxed, and the Sheriff-Substitute
granted decree in their favour for the
taxed amount. On appeal the Sheriff
adhered.

Held (1) that the interlocutor of the
First Division of 17th March having ex-
hausted the cause, the interlocutors
subsequently pronounced in the Sheriff
Court were incompetent; and (2) that
itil was competent to appeal against
them.

In an action of damages for breach of pro-
mise of marriage at the instance of Hugh
M Gillivray against Mrs Mackintosh, wife of
and residing with William Mackintosh,
farmer, Barivan, Nairn, the Sheriff (Ivory)
on 9th October 1890 pronounced an interlo-
cutor to this effect—*That the pursuer has
failed to justify his delay in Insisting on
the defender fulfilling her promise, and
that the defender has proved that when she
married Williamm Mackintosh the contract
which had been entered into between her
and the pursuer had been abandoned. . . .
Finds in law that the defender is not liable
to the pursuer in damages: Therefore to
the above extent and effect sustains the de-
fences, assoilzies the defender, and decerns:
Finds the pursuer liable to the defender in
expenses, and remits to the Auditor to tax
the amount thereof and report.”

The pursuer having appealed, the First
Division on 17th March 1891 pronouunced
the following interlocutor—*“Affirm the
interlocutor of the Sheriff dated 9th
October 1890, in so faras it ‘finds that the
pursuer has failed to justify his delay in
insisting on the defender fulfilling her pro-
mise, and that the defender has proved
that when she married William Mackintosh
the contract which had been entered into
between her and the pursuer had been ab-
andoned: Find also in law, in terms of
said judgment, that the defender is not
liable to the pursuer in damages, and to
that extent sustain the defences: Assoilzie
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the defender (respondent) from the conclu-

sions of the libel, and decern: Find the

appellant liable to the respondent in ex-

penses in this Court, and remit the account

thelt';e’(’)f to the Auditor to tax and to re-
ort.

On 13th May the Court approved of the
Auditor’s report on the respondent’s ac-
count of expenses, and decerned against
the appellant for the taxed amount.

The process having been re-transmitted
to the Sherift Court, the defenders had the
account of expenses incurred by them in
that Court audited, and thereafter enrolled
the case, and moved the Sheriff-Substitute
to decern in their favour for the taxed
amount.

On 13th July 1891 the Sheriff-Substitute
(RaMPINI) pronounced this interlocutor—
¢ Having considered the account of ex-
penses for the defenders, with the Auditor’s
report thereon, and the note of objections
to the Auditor’s report, Sustains the objec-
tions to the first four items, amounting to
£1, 16s.: Quoad ulira repels the objections,
and with these variations approves of the
Auditor’s report: Finds that the defen-
der’s expenses, as taxed and adjusted in
terms of these findings, amount to the sum
of £18, 1s, 3d. sterling, and decerns against
the pursuer in favour of the defenders for
the same.”

The pursuer appealed, and on 23d Sep-
tember the Sheriff (IVoryY) dismissed the
appeal and affirmed the interlocutor ap-

ealed against; found the pursuer liable
in the sum of £1, Is. as the expenses
of the appeal; and decerned against
him for payment of that sum to the de-
fenders.

The pursuer appealed to the Court of
Session.

The defenders objected to the compe-
tency of the appeal, and argued—In the
Sheriff Court the appellant had maintained
that the account of expenses should have
been audited in the Court of Session. Now
he adopted a different attitude, maintaining
that no expenses were due. The expenses
in the Sheriff Court were carried by the de-
cree for expenses in the Court of Session—
Sinclair v. Mossend Iron Co., May 30, 1855,
17 D. 784, and the interlocutors in the
Sheriff Court were pronounced merely for
the purpose of enabling the defenders to
work out the decree in their favour. They
were therefore not subject to review, and
the appeal was incompetent—Tennents v.
Romanes, June 22, 1881, 8 R. 824 ; Thonison
& Company v. King, Jannary 19, 1883, 10
R. 469, Drummond’s case was different
from the present, the grounds of decision
there being, that when a sheriff has dis-
posed of the merits of an action without

ronouncing any finding as to expenses, he
is not entitled subsequently to deal with
the question of expenses. ’

The pursuer argued—It was not incompe-
tent to appeal against a finding of expenses
—Fleming v. North of Scotland Banking
Company, October 20, 1881, 9 R. 11.. Fur-
ther, it was clearly established by authority
that it was competent to appeal against
interlocutors which had been incompe-

tently pronounced—Drummond v. Bryden,
December 10, 1869, 8 Macph. 277. In this
case the interlocutors appealed against were
incompetent. The interlocutor pronounced
by the First Division on 17th March con-
tained only a limited finding of expenses in
the defenders’ favour, and as the Sheriff
Court expenses were not mentioned in
that interlocutor, they must be held as not
awarded—Grant v. Rose, June 30, 1835, 13
S. 1007 ; Macdonald v. M‘Eachen, February
18, 1880, 7 R. 574, As the interlocutor of
17th March had exhausted the cause, the
process ought not to have been transmitted
to the Sheriff Court, and the subsequent
interlocutors pronounced in the Sheriff
Court were incompetent — Hamilton v.
Bennet, &c., March 3, 1832, 10 S, 426,

At advising—

Lorp PRESIDENT—In considering the
question raised by Mr Baillie as to the
competency of this appeal, it is necessary
to consider what is the substance and
subject-matter of the appeal. The appeal
is brought for the purpose of raising the
question whether the Sheriff-Substitute
had the right to deal with the question of
expenses at all. The appeal therefore im-
peaches the competency of the Sheriff-Sub-
stitute’s judgmeunt, and that upon the
ground that the judgment of this Court of
17th March 1891 disposed finally of the
question of expenses, by giving the de-
tender the expenses in the Court of
Session, and by leaving the restalone. The
appellant says that after this the Sheriff
had no power to take up the question of
expenses at all.

With regard to the merits of the appeal,
that is to say, the comeetency of the pro-
ceedings in the Sheriff Court, I am of
opinion that the appellant is right. When
we see that the question to be raised under
the appeal is a question of competency, we
are brought straight to the case of
Drummond v. Bryden, 8 Macph. 277. That
case raised the question, whether after a
Sheriff-Principal has pronounced an inter-
locutor dismissing an action and making
no finding as to expenses, it was competent
for the Sheriff or the Sheriff-Substitute to
pronounce further interlocutors dealing
with the question of expenses? and what
the Second Division found was, that the
later interlocutors were incompetently
pronounced, in respect that the earlier
interlocutor (that is, the interlocutor dis-
missing the action) had exhausted the
cause, and on appeal they recalled those
later and incompetent interlocutors.
While the ground on which the plea of
incompetency is maintained here is not
the same in this as in Drummond’s case,
by reason of this case having been ex-
hausted by interlocutor pronounced in this
Court, and not by interlocutor pronounced
in the Sheriff Court, the principle of that
case, it appears to me, applies by parity of
reasoning to the present. Our decision
does not interfere with the authority of the
cases of Tennent v. Romanes, and Thomson
v. King, quoted by Mr Baillie, in which
the essential element of the incompetency
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of the judgment appealed against is
wanting.

Lorp Apam — The first interlocutor
brought under appeal is the interlocutor of
the Sheriff-Substitute of 13th July 1891,
whereby ‘‘he finds that the defenders’ ex-
penses . . , amount to the sum of £48, 1s. 3d.
sterling, and decerns against the pursuer in
favour of the defenders for the same.,”
That interlocutor was appealed to the
Sheriff, who on 23d September adhered, find-
ing the pursuer liable in a small sum of
additional expenses.

It is to be observed that these interlocu-
tors disposed only of the question of ex-

enses, and it is on that ground that Mr

aillie objects to the competency of the ap-
peal, and he refers to the case of Tennents
v. Romanes. That caseseems to me to have
no bearing on the present. It wasa case
in which an interlocutor was pronounced
disposing of the merits of the cause, and
also dealing with the question of expenses.
No appeal was taken against that interlo-
cutor, and it was extracted, and then an
interlocutor was pronounced decerning for
the taxed amount of the expenses. The
Lord President then said—*To bring up to
this Court a decree for expenses, to the
effect of letting the appellant get into a re-
view of the interlocutors upon the merits,
would be by a mere evasion to set at
naught the provisions of the statute”—that
is to say, when the interlocutor disposin
of the merits and expenses of the cause ha
become final, it would have been an eva-
sion of the statute to re-open the case by an
appeal against the decree for expenses, I
agree with that statement of the Lord Pre-
sident, but the case is not the same here.
The present appeal is taken on the ground
that the interlocutors appealed against were
incompetently pronounced, and there is
authority for the view that when a decree
for expenses has been incompetently pro-
nounced it may be appealed against.

On the merits, that is to say, the ques-
tion whether the interlocutors appealed
against were incompetently pronounced,
I agree in thinking that they were. I have
no doubt that the interlocutor of this
Court dated 17th March last disposed of
the whole cause. After findings in fact
and law it proceeds—*¢ Assoilzie the defen-
der respondent from the conclusions of the
libel, and decern : Find the appellant liable
to the respondent in expenses in this
Court.” That appears to me to be the only
valid finding of expenses in this case. The
case of Sinclair v. Mossend Iron Co., where
a general finding of expenses in this Court
was held to carry expenses in the Court
below, appears to me to have no bearing on
the present, because where there is a spe-
cial finding of expenses in favour of a party,
that necessarily excludes a general finding
in his favour. If that is so—as there was no
remit to the Sheriff to deal with the ques-
tion of expenses—I do not see what autho-
rity he had to take up the case at all.
‘When the case was brought before him he

ought to have found that he could not deal |

competently with it. I agree therefore

that the whole proceedings in the Sheriff
Court since the interlocutor of this Court -
of 17th March last were incompetent.

LorDM‘LAREN—BYy itsinterlocutorof17th
March 1891 the Court of Session dealt with
the first appeal, and, as I think, exhausted
the conclusions of the action, and in
doing so we pronounced a finding of ex-

enses in this Court in favour of the defen-

er, but nothing was said of the expenses
in the Sheriff Court. It appears to me
to follow that it is not competent, after that
interlocutor of the Court of Session, for the
Sheriff to entertain a motion on the subject
of expenses, the conclusions of the action
being exhausted.

On the question of authority I agree
with your Lordship in the chair that there
is complete parity of reasoning between
this case ang the case of Drummond v.
Bryden. Why we did not give the defen-
der expenses in the Sheriff Court I do not
know. If the Sheriff had power to review
Court of Session judgments, possibly cause
might have been shown for altering our de-
cision, The only tribunal, however, now
open to the defender is the House of Lords,
and I am not sure that even that remedy is
available, because I belicve it is a rule of
that Court not to entertain appeals merely
on the subject of costs.

Lorp KINNEAR was absent.,

The Court pronounced this interlocutor—

“Find that the interlocutors pro-
nounced in the Sheriff Court subse-
quent to 17th March 1891 were incom-
petently pronounced, in respect that
the interlocutor of this Court of 17th
March exhausted the cause, and the
Sheriff had no further power to deal
with the expenses of process: Find
that this appeal is competent: Recal
the interlocutors appealed against, and
decern: Find the appellant entitled to
the expenses in this Court and in the
?%(ir’i’ﬁ&Court subsequent to 17th March

,” &e.

Counsel for the Pursuer—Rhind—Hay.
Agent—William Officer, S.S.C.

Counsel for the Defenders — Baillie.
Agents—Watt & Anderson, S.S.C.

Wednesday, October 28.

FIRST DIVISION.

[Sheriff of Aberdeen, Kin-
cardine, and Banff,

GRAY v. WEIR.

Reparation — Wrongous Use of Diligence—
" Sequestration in Security of Rent— War-
rant to Carry Back Furniture Removed

© by Tenant
A party who had taken a house for
six months at a rent of £5, removed
part of his furniture before the termi-
nation of his tenancy to a farm five



