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institutional writer for the purpose of as-
certaining the true meaning of a Scotch
marriage-contract. I think his Lordship’s
construction is binding upon us, and that
we are therefore relieved of the difficulty
which might otherwise have been created
by the opinion to which I have referred in

I;Imng’s Trustees v. M‘Nab, and in Ralph

v. Carrick.

Now, if the word *“issue” in its primary

. meaning includes the children of children,

and pot the immediate children only, I

think there is nothing' in the context

which requires us to depart from the ordi-
nary meaning, and to give the word a more
restricted signification.

On the contrary, if we are to gather the
meaning which the testator intended to at-
tach to thelanguage by examining the whole
terms of his settlement, we should, in my
opinion, be forcing upon the words a mean-

ing for which there is no justification if we
were to hold that in the event which has
happened he intended to cut out the grand-
children of his son William from all share
in the succession.

I am therefore of opinion that we should
answer the first question in the negative,
and the second and third questions in the
affirmative.

Lorp M‘LAREN—I have endeavoured to
keep an open mind to the arguments which
have been addressed to us in favour of the
more limited construction of the word
““issue,” especially when I find a difference
of opinion existing amongst Judges of high
authority as to the meaning of the word
in ordinary parlance. I must candidly ad-
mit that I had formed an opinion before
hearing the argument—an opinion, how-
ever, which I was quite prepared to abandon
if convinced. There are some points on
which a Judge must have a formed opinion,
e.g., as to whether a destination to ‘‘issue”
or ‘‘heirs of the body” would carry estate
to collaterals. This being premised, it is
natural to go on and consider whether
“jssue” applies to other descendants than
children. Accordingly, in a work published
by me as a private individual, for the
guidance of practitioners, I expressed an
opinion—and it has been confirmed by the
very satisfactory discussion which we have
heard—in accordance with the judgment
proposed by Lord Kinnear. I have only to
mention, in addition to the cases referred to
by his Lordship, a case of historical interest,
viz., that in the Act settling the Crown
upon William and Mary and their royal
successors, the expressions ¢‘issue’™ and
“heirs of the body ” are used interchange-
ably, so as to convey the impression that
they are words of identical meaning. In
the different branches of succession the
Crown is settled on an individual and
‘“the heirs of his body,” and then the
Act goes on to say that on the failure of
“issue” the other branch is to come in,
This may be good authority for the tech-
tical meaning given to the word by Lord
Justice James, but I think it is also good
authority for the ordinary meaning, because
the question determined by the Act is one

interesting all the subjects of the empire,
and the Act is not to be regarded as a
purely English Act of Parliament.

I agree with Lord Kinnear that if it is
determined that ‘‘issue” comprehends
descendants of all degrees, the answers to
JJe given to the questions in the case pre-
sent no difficulty.

The LoRD PRESIDENT concurred.
LorD ADAM was absent.

The Court answered the first question in
the negative, and the second and third in
the affirmative.

Counsel for the First Four Parties— -
Balfour, Q.C.—Clyde. Agents—Webster,
Will, & Ritchie, S.S.C.

Counsel for the Fifth Party—H. Johnston
—W. L. Mackenzie. Agents—Mill, Bonar,
& Hunter, W.S.

Thursday, March 4.

FIRST DIVISION.

[Glasgow Dean of Guild
Court.

WHYTE ». DIXON'S TRUSTEES.

Police — Street — Petition for Declaration
that a Street is Public—Jurisdiction of
Dean of Guild—Glasgow Police Act 1866
(2%% and 30 Vict. c. cclaaciii.), secs. 286 and

Section 286 of the Glasgow Police Act
1866 enables a proprietor to have a pri-
vate street declared public by applying
to the Dean of Guild along with the
Master of Works. Section 290 provides
that the Police Commissioners if satis-
fied with a street whose construction has
been authorised by the Dean of Guild,
may declare it public without applica-
tion to him.

A petitioner obtained a warrant from
the Dean of Guild under section 290 to
form a street as a public street. Hav-
ing made the street, he applied te the
Police Commissioners, under that sec-
tion, to have the street taken over as
public, but theyrefused to take itover on
the ground that it was not lighted or
fenced. He subsequently applied to
the Dean of Guild to declare the street
public. )

Held that the Dean of Guild had no
power under section 290 to declare the
street public, and that this could only
be done with the concurrence of the
Police Commissioners in one of the
2n58thods provided by sections 286 and

Section 286 of the Glasgow Police Act 1866
provides—*The Master of Works, by direc-
tion of the Board (now the Police
Commissioners), jointly with the proprie-
tor of any land or heritage adjoining to
and having a right of access by any private
street or court of which the solum does not
belong to the Trustees of the Clyde Navi-
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gation or any canal company, may apply
at any time to the Dean of Guild to declare
the said street or court or any part thereof
to be a public street ; and the Dean of Guild
shall thereupon grant warrant to cite the
remaining proprietor or proprietors of
lands and heritages adjoining to and hav-,
ing a similar right of access by such street
or court, and shall inquire into and decide
the question raised in such application, and
may direct the registrar to enter such
private street or court in the Register of
Public Streets, and may award expenses to
or against any of the parties; but no pri-
vate street shall be declared to be a public
street unless it appears in the course of the
said inquiry, and be found by the Dean of
Guild, that the proprietor or proprietors
who make the said application, or who sub-
sequently enter appearance in the case and
by a minute formally approve of the said
application, possess lands and heritages
which have a greater frontage to the said
street or court, and are valued in the last
completed valuation roll at the date of the
application at a greater annual amount
than the lands and heritages of any dis-
senting or non-concurring proprietor or
proprietors.”

Section 290 provides that ‘“Every proprie-
tor who intends to lay out or form any
street shall make application to the Dean
of Guild for a warrant to do so, and every

roprietor who has already laid out or
?ormed any street on which no building
has been erected shall make application to
the Dean of Guild for a warrant to sanction
such street, and in either case the proprie-
tor shall state in his application whether
such street is intended to be a public street
or a private street, and what is the maxi-
mum height above its level of the buildings
intended to be erected, and shall produce
along with such application a plan and
longitudinal section of such street, and a
plan, with cross sections at right angles
to such street, of the lands adjoining
the same; And the Dean of Guild shall
cause the Master of Works, and any
other persons whom he considers inter-
ested, to be cited, and allow them
time to examine the said plans and sec-
tions, and lodge answers or be heard with
respect to the application: Provided that
where any proprietor shall satisfy the
Board (now the Police Commissioners)
as to the level and the suitability for
drainage of any such street, it shall be
lawful for the Board, if such street is not
less than 40 feet in breadth, to dispense
with an application to the Dean of Guild,
and if such street be intended to be a public
street, and will lead from a turnpike road
or public street to either a turnpike road
or public street, to issue a warrant under
their common seal endorsed by such pro-
prietor as concurring therein, declaring
such street to be a public street, and
directing the registrar to enter the same
in the register of public streets, subject to
such_conditions, if any, as may be agreed
on; but it shall not be lawful for the pro-
prietor of any land or heritage adjoining
any street which is laid out or formed,

without an application to the Dean of
Guild, to erect thereon any dwelling-house
the front walls of which shall exceed in
height the width of such street, nor with-
out the express authority of the Dean of
Guild to erect thereon any other building
the front walls of which shall exceed in
height the width of such street by more
than one-fourth part thereof.”

The trustees of the late William Smith
Dixon of Govanhill on 20th February 1896
obtained warrant from the Dean of Guild
‘“to form the intended street running off
Aitkenhead Road, as coloured red on said
plan, which is signed as relative thereto,
as a public street of 60 feet in width ; lines
the boundaries of the same according to
said amended plan; this authority being
granted always subject to the condition
that the front walls of the buildings on each
side of said street shall not exceed the
space between the front walls.”

Having completed the street they pre-
sented a petition to the Dean of Guild
craving him ‘“to appoint a copy of this
petition, and of the deliverance to follow
hereon, to be served npon Joehn Whyte,
Master of Works for the City of Glasgow,
for the public interest, and ordain him to
appear and answer in Court first Court-
day; and upon advising hereof to declare
that the street laid off by the petitioners
leading southward from Aitkenhead Road
112 yards or thereby (now known as Rob-
son Street), conform to warrant of your
Lordship’s Court dated 20th February 1896,
is a public street, and to direct the Regis-
trar of Public Streets to enter said street in
the Register of Public Streets.”

Answers were lodged by the Master of
‘Works, who stated that the petitioners had
applied to the Corporation to have the
street taken over as public, and that the
Master of Works had reported that while
the street was sewered and formed under
his inspection, it was neither lighted nor
fenced, and that the Corporation for this
reason declined to entertain the application.
He maintained that the street was at
present a private one, that under section
290 the Dean of Guild was authorised to
grant authority for the forming and laying
off of what may be intended to be either a
public or private street, and that the Cor-
poration if satisfied might dispense with
an application to the Dean of Guild and
declare the street public. He maintained
further that the only remaining provi-
sion for having the street declared public
was under section 286, and that that sec-
tion provided as a condition-precedent that
the Master of Works and the proprietor
should make a joint application. He
accordingly pleaded that the petition was
incompetent.

The Dean of Guild on 22nd December
pronounced the following interlocutor :—
“Finds that the petition is competent,
and that no relevant objections have been
stated to the granting of the prayer thereof:
Therefore repels the objections, and grants
the prayer of the petition: Declares Rob-
son Street, as delineated on the plan lodged
with the original application, to be a public
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street, and directs the registrar to enter
the same in the Register of Public Streets,
in terms of the Glasgow Police Act 1866.”
Note.—“On 20th February 1896 it is
admitted that the petitioners obtained
warrant from the Dean of Guild to form
a street (now known as Robson Street),
as a public street 60 feet in width. The
street has now been formed, and in this
petition they ask the Dean of Guild to
declare it a public street, and to direct
the Registrar of Public Streets to enter it
in the register. The Master of Works
objects that the street at present is a
private street (by which he means that
as yet it has not been declared public,
nor entered in the register as a public
street), and that it can only be declared
public by the Dean of Guild in an applica-
tion presented under section 286 of the
Glasgew Police Act 1866, by the Master of
Works by direction of the Commissioners
jointly with the petitioners. This is cer-
tainly a startling contention, for it comes
to this, that under section 290 and 291 of
the statute a proprietor can never get a
street which the Dean of Guild has
sanctioned as a public street entered on
the Register of Public Streets without the
concurrence of the Commissioners, who
may make what conditions they please.
According to this view an application to
the Dean of Guild to sanction a street as a
public street under section 290 must neces-
sarily result in its first being sanctioned as
as a private street, though such sanction
as in this case has neither been asked nor
granted, and then if the Police Commis-
sioners so direct an application may be
presented by the Master of Works to have
the private street declared public under
section 286. The Dean of Guild thinks
this contention untenable, and thinks that
an application under section 286 would
have been quite incompetent in the present
case, even if the petitioners could have
obtained the necessary concurrence, be-
cause Robson Street has never been
sanctioned by the Dean of Guild as a
private street, and without such sanction
it cannot be a private street, and therefore
cannot be the subject of an application
under section 286. The real difference
between the Master of Works and the
Commissioners on the one hand, and the
petitioners on the other, relates apparently
to the burden of lighting and fencing the
street, and the Dean of Guild expresses no
opinion on the merits of this dispute. The
only question raised before the Dean of
Guild was whether- the Commissioners
alone have the power of declaring a street
public and putting it on the register,
making what conditions they please on
giving their warrant under section 290, or
otherwise, whether the application must
originate with them under section 286.
The Dean of Guild thinks, on the contrary,
that any proprietor proposing to form a
public street may apply to the Dean of
Guild, under section 290, to sanction it,
and that not only the Dean of Guild may
give authority to form the street, but also
after its formation may declare it public,

and direct it to be entered on the register.
Indeed, section 282 seems to recognise his
power to do so. Application to the Board
of Police Commissioners is doubtless also
authorised in the proviso appended to the
section, but only in certain circumstances
and subject to certain conditions—e.g.,
that the street is a thoroughfare between
public streets or turnpike roads, which
does not seem to have been the case here
when the application was first presented—
and it does not appear that the Commis-
sioners, under section 290, have any power
to deal with public streets in regard to
which application has been made to the
Dean of Guild. No doubt the petitioners
applied to the Corporation to have this
street, declared public, but this error on
their part—as the Dean of Guild considers
it—cannot prejudice them in now applying
to the Dean of Guild. The original petition
might fittingly have contained also the
prayer of the present petition, and, indeed,
that is the more appropriate procedure,
and would have made this mistake im-
possible.”

The defender appealed, and argued—Both
the Dean of Guild and the Corporation must
concur in order to make a street public, in
one of the ways provided by sections 286
and 290, the former being councerned with
what was above ground, and the latter
with the stability of the street and what
was below ground. The definition clause
showed that what was not a public street
was a private one, but the Dean of Guild
had gone on the assumption that it could
not be a private street till he sanctioned it,
and that accordingly an application under
section 286 was incompetent. Till some
further procedure was taken the first inter-
locutor of the Dean of Guild had no effect
in making the street public. This was
clearly laid down by Lord Kinnear in an
unreported case of Neilson v. Lang, Janu-
ary 15, 1886. The Dean of Guild in fact had
no power to sanction the making of a
street ‘‘as a public street.” A petitioner
must subsequently obtain the sanction of
the magistrates in one or other of the ways
provided by statute. The Corporation
were not asking anything unreasonable in
requiring the petitioners to fence and
light. They were unable to insist on this
before the Dean of Guild, and the peti-
tioners had endeavoured to evade their
obligation in this way. The Buildings Act
of 1%92 really did away with the necessity
for a petitioner for leave to make a street
under section 290 to state whether it was
to be public or private, as the same con-
ditions were now required both for public
and private streets, and that took away
the force of the petitioners’ argument as to
such notice.

Argued for respondents — Section 290,
which gave the Dean of Guild power to
sanction a public street being made, must
by implication give him power to declare
it public when made, At the time when
the first petition was presented, the Master
of Works was called, and he should, on
hearing there was a public street going to
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be formed, have objected then, and made
conditions. Section 286 had no application
here, because this street never was sanc-
tioned as a private street, and that section
only applied to private streets. The defini-
tion clause was not applicable to such streets
as this, an intended public street being
already formed. There were not the same
considerations for joint application in the
case of a public street sanctioned under
section 290 as in that of a private street.
Accordingly the defender to succeed must
show that the conditions imposed by the
Dean of Guild had not been complied with.

Lorp PRESIDENT—I think the judgment
of the Dean of Guild is wrong. I think
that this is not a competent proceeding
under the 290th section of the Glasgow
Police Act of 1866. The application craves
the Dean of Guild to declare that the street
in question is a public street, and to direct
the registrar of public streets to enter the
street in the Register of Public Streets.
Now, the question is, whether section 200
warrants that application. There is this to
be observed, in the first place, that the
words of the prayer seeking for a declara-
tion that the street is a public street, and
to have it entered in the register, are mani-
festly intended to apply to section 282, be-
cause the register therein provided is to
contain those strcets which have been de-
clared by the Dean of Guild to be public
streets. The real question in this case is,
whether a declaration in that sense is ob-
tainable under section 290, or whether it is
only obtainable under section 286. Now, 1
think that the argument in support of the
judgment proceeds upon this mistake; it
assumes that the jurisdiction of the Dean
of Guild under section 290 is a jurisdiction,
first, to authorise the construction of some-
thing as a public street, and then, on that
being done, to declare it a public street.
To my thinking section 290 has the much
more {’imited effect which is contended for
by the Corporation of Glasgow. The main
and substantive enactment in section 290 is
that anybody who intends to lay out or
form a new street shall not be entitled to
do so within the town of Glasgow until he
gets the authority of the Dean of Guild for
that physical operation. And accordingly,
disregarding in the meantime the addi-
tional or parenthetical parts of the section,
the case purported to be dealt with is a case
of some-one who, having vacant ground,
intends to make a street on it. He cannot
do that within burgh unless he gets the
authorily of the Dean of Guild. But then
guite incidentally to that the Act says, or
rather said—because all this turns out to be
abandoned and superseded by subsequent
legislation—* You must in your pefition
say whether such street is intended to be a
public street or a private street.” It does
not carry that out by saying that the Dean
of Guild shall authorise a public street or a
private street, as the case may be, but it
nierely says—*We mention that in order
to enable the Dean of Guild at this early
stage—even at the initial stage—of physi-
cally forming a street, to require in the one

case that there shall be one set of condi-
tions, and in the other another set of con-
ditions.” Now,as I have said, that is done
away with by the subsequent Buildings
Act of 1892, because the same conditions
are applicable to the one case as to the
other, But it is not the less clear what is
the reason for the introduction of the sub-
jeet of public or private streets. It is to
save the useless expenditure of money in
the case of what is contemplated as ulti-
mately destined for use as a public street
and to prevent the complications which
might arise from proprietors expending
their money on less effective streets, so to
speak, than would uvltimately be accepted
by the town.

But those conditions, which may have a
very substantial convenience, cannot at all
affect the enacting words of the section,
which only authorise an application to the
Dean of Guild for the purpose of authoris-
ing any street to be formed. It is sought,
however, to rear up the jurisdiction
now invoked by saying, But then why
has the Master of Works been sisted a
party in these proceedings if this has
no effect on the ultimate question
of a private or a public street? The
answer seems to be very simple. The
Master of Works is the proper official
to consider questions of public safety
and convenience, which are equally
applicable to private and to public streets.
Therefore it is well that he should be there
in order to see-—whether it is going to be
ultimately a private or a public street—that
it is a safe street and a convenient street.
And it must be remembered that the town,
whether it be a private or a public street,
bas an interest in the construction of any
street, because it is the police who look
after the street, although the town does not
in the case of a private street maintain it.
But then this leads one to consider what is
the relation of sec. 290 to sec. 286, It seems
to me that section 290 stops short with the
mere warrant to construct a street. Then
comes the question, Who is in the end to
maintain it? Now, section 286 is the only
section in the Act which in terms autho-
rises the Dean of Guild to pronounce a
declaration such as will warrant the regis-
trar to proceed under section 282. And the
only objection to the application of section
286 to the case in hand is that this street
was authorised ab ante as a public street,
and therefore cannot be a private street.
Now, if my view of the limited operation of
section be correct, it involves this, that
I think the Dean of Guild in the original
proceeding went too far when he in his
interlocutor granted warrant to form the
intended street as a public street. I do not
think that was within his province. I think
his duty was merely to authorise the street to
be constructed. Hemight well take note of
the fact that as)it had been offered to him as
intended to be a public street, he had had re-
gard to the conditions applicable to intended
public streets. But then when we turn to
the definition clause we find that *‘ private
street ”” has so wide and exhaustive a con-
struction put upon it that it includes every-
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thing which has not been declared a public
street in the sense of the Act. Andif I am
right in saying that section 290 does not
warrant the Dean of Guild in declaring a
street a public street, then it follows that a
street authorised under section 290 when it
comes to be constructed is a private street
in the sense of section 286. TUpon these
grounds I hold that no declaration that a
street is a gublic street can be competent
except on the condition and at the instance
set out in section 286.

I am of opinion therefore that the judg-
ment of the Dean of Guild must be recalled,
and that the petition should be dismissed.

LorD ADAM—I am of the same opinion.
If the judgment of the Dean of Guild is
right, the Act would seem to put the duty, as
farascertain streets areconcerned,uponhim
todeclare that they should be maintained by
the community, and not by the private
individual. 1 should not have thought
that that was a duty likely to be confided
to the Dean of Guild in such matters,
because it is obviously more a duty lying
upon the Magistrates of the city to say
which of the streets of the city shall be
maintained at the public expense, and
which shall be maintained at private
expense. It does not look like a duty
which is likely to be imposed on or given
to the Dean of Guild, or any officer of that
kind, who has more to do with buildings.
But no doubt if this interlocutor or judg-
ment is right, then in the case of all new
streets it would be in the power of the
Dean of Guild to declare, as he has done in
this case, that they shall be public streets,
and be maintained by the community —a
very large power to give. But, with your
Lordship, Idonotthink that that wasreally
intended. In section 290, under which this
application is made, power is given to any
proprietor who intends to lay out a street,
to make application to the Dean of Guild
for a warrant to do so; and that proprietor
may make application to the Dean of
Guild for a warrant to sauctiou such street;
and in that application he shall state
whether it is intended to be a public street
or a private street, and the height of the
houses, and so on. That is all he has power
to arrange. Now, it is clear to me that that
has more reference to the locality of the
street than to anything else. It is an
intended street. It isnot a street in rerum
natura as yet. I can quite understand
that in the laying out of an estate it is
right that the whole thoroughfares or
intended thoroughfares shall be laid out at
the direction and under the instructions of
the Dean of Guild, and accordingly I think
this is a regulation for that purpose. It
authorises a proprietor to go to the Dean
of Guild and to say, “I am going to form a
street here; I intend that it shall be a
public street; give me authority and
warrant to lay out the street.” Power is
given to the Dean of Guild to do that, but
there it stops. I see no authority given to
the Dean of Guild except to grant a
warrant to lay out or form a street in a
particular line. He no doubt is entitled to

lay down conditions under which that
street shall be formed, and during its
formation to act as your Lordship has said,
because the formation of a street may
occupy a very considerable time. During
that time it may be partially open to the
public. Accordingly provision is made for
that state of matters Ey the Dean of Guild
laying dewn certain conditions, and
authority is given to the Master of Works
to enforce these conditions. Authority is
also given to the Dean to make conditions
as to the interim maintenance of a street
by the proprietor. Now what does interim
maintenance of a street mean? Clearly
its maintenance until the street is in
a condition of formation to be declared
to be a public or a private street.
If it is a private street, no application
would be necessary ; but if it is meant to be
a public street, then after all that has been
done, after all those conditions are com-
plied with, the maker of the street is in a
condition to go to the Dean of Guild, with
the consent of the Magistrates, and ask to
have this street declared to be a public
street, and the Magistrates being parties
to that application, no doubt it would be
granted, and the street declared public.
But I do not think that under this section
2090 the Dean of Guild had power to do
anything else than grant warrant to form
a street under certain conditions. Having
done that, I think his powers ceased, and
therefore I agree with your Lordship.

Lorp M‘LAREN—I must confess that I
began the hearing of this case with an im-
pression very favourable to the interlocutor
under review, but my opinion has been
completely changed, partly by the very
clear and able argument addressed to us
by Mr Lees, and partly by considerations
depending on the peculiarity of the con-
struction of local Acts of Parliament as
distinguised from public Acts. I do not
refer of course to the want of symmetry
which is sometimes apparent in the clauses
of local bills, but I mean this, that local
Acts of Parliament are largely concerned
with questions of property and private
right, while public Acts deal rather with
those relations of the citizen to the State
which are independent of proprietory right.
Now, in an Act of Parliament dealing with
rights of property, as those Burgh Police
Acts do to a large extent, one has to con-
sider what are the rights of the parties
independently of statute, and how far it is
evident on the face of the Act, or probable,
that such rights were intended to be inter-
fered with. I am not sure that it has ever
been directly determined what is the nature
of the right which the public has in a
private street, and I should not wish to
express more than a provisional view on
the subject for the purposes of the present
case. But it seems to me that when a
landowner forms a private street through
his property, then, apart from the effect of
statutes, he would not lose his right to
that street, or give the public a perpetual
right-of-way over it, unless by actual de-
dication or appropriation to public uses,



476

The Scottish Law Reporter—Vol, XXXIV. [Whytev. Dixon's Trs.

March 4, 1897.

or by suﬂ"erin%'1 the publie for time imme-
morial to use the street. Slight evidence of
dedication might be sufficient in the case of
a street in a town which was open without
restriction to every one, and which had no
gates or marks of private property annexed
foit. But in the absence of any such dedi-
cation, and in the absence of prescriptive
use by the public—or as I should say, *im-
memorial” use—then the proprietor retains
the property of the street. He may pull
down the adjacent buildings, and cover the
area of the street with buildings upon a
new design. It would therefore seem to
be proper that before a private street is
declared public the matter should be
brought under the cognisance of some
judicial authority, the Dean of Guild being
obviously a very suitable judge in a ques-
tion of that kind. It does not appear to
me that in such a case one would expect
either the consent of both parties or a
reference to a local judge. But again, a
private owner may attach very little import-
ance to the right which he has in the solum
of a street, and which he perhaps never
intends to alter; and it may be an object
to him to throw the burden of maintaining
the street upon the public. Therefore it
seems quite proper that the assent of the
representatives of the community should
also be required, or failing joint-consent,
that the matter should be determined by
some neutral authority. Now, I am unable
to sustain the view that under section 290
we are to read into the section by implica-
tion an interference with the powers of
the Corporation in regard to the streets, or
an authority to the Dean of Guild to
compel them to maintain a given street
as a public street independently of agree-
ment. That might be done by Act of
Parliament without shocking our sense of
propriety ; but unless the power were ex-
pressly given, I should not assume it from
the mere fact that, in the authority to pre-
sent an application for a different purpose,
it is said that the petition shall state
whether the street is intended to be a
public or a private street. I think those
words are satisfied, as your Lordship has
pointed out, by the necessity of stating the
roprietor’s intention in regard to the
uture, so that the Dean of Guild shall see
that the street was properly made, and the
drains properly arranged, and everything
done upon the system which had been
established for the regulation of public
streets. It by no means follows that a
street is to be declared a public street in
such an application. On the contrary, we
are referred to a different section, 286,
where that may be done with different
safeguards and under different conditions.
I agree with your Lordships who have
spoken, in holding that the Dean of Guild
was in error in sustaining the application
by a proprietor not assented to by the
Master of Works on the part of the Cor-
poration.

Lorp KINNEAR concurred.
The Court recalled the interlocutor of

the Dean of Guild and dismissed the

petition.

Counsel for the Petitioners—Macphail—
Macskenzie. Agents—Melville & Lindesay,
W.S.

Counsel for the Respondent — Lees —

Maclaren. Agents — Campbell & Smith,
8.8.C.
Thursday, March 4.
FIRST DIVISION.

[Lord Kincairney, Ordinary.

BRITISH WORKMAN’S AND GENE-
RAL ASSURANCE COMPANY w.
STEWART AND OTHERS.

Slander— Veritas—Issue—Counter - Issue—
W hether Counter-Issue Covered Alleged
Slander.

The pursuers in an action of damages
for slander obtained an issue ** whether
the said statements” made by the de-
fender ““falsely and calumniously repre-
sent that the accounts issued by the
pursuers had been falsified, and that
their financial position was at the date
of the speech unsound.”

The defencler pleaded veritas and pro-
posed as counter-issues ‘(1) Whether
the pursuers knowingly deposited with
the Board of Trade accounts and valua-
tions which were calculated and in-
tended to mislead the public; (2)
‘Whether the pursuers’ financial posi-
tion is unsound.”

The Court disallowed the counter-
issues on the ground that they did not
meet the issue of the pursuers.

Process—Jury Trial—>Motion for Abandon-
ment of Notice of Trial—Whether Suffi-
ctent Grounds.

An action of damages for slander was
raised by an insurance company in May
1896. The alleged slander consisted of
an attack on the financial soundness of
the company. On 5th February 1897
the Court fixed the trial for March 5th.
On 4th March the pursuers moved for a
discharge of the notice of trial on the
grounds thabt their expert witnesses
had not had time to examine their
books, and that their manager was ill
and could not attend the trial.

The Court held that no sufficient
grounds had been adduced for post-
poning the trial, and refused the
motion,

The British Workman’s and General As-

surance Company, Limited, Birmingham,

raised an action against James Stewart,
managing treasurer of the City of Glasgow

Friendly Society, 6 and 8 Richmond Street,

Glasgow, concluding for £2000 as damages

for slander. They also raised an action

against Dr Robert Perry and others, the
trustees of the City of Glasgow Friendly

Society, concluding for £10,000 as damages

for slander. The slanders which were



