274

T ke Scottish Law Reporter—Vol. XLV,

| Greig v. Christie,
L Dec. 2q, 1907.

Counsel for the Pursuer (Respondent)
—M+Clure, K.C.—Mercer. Agents—Cun-
ningham & Lawson, Solicitors.

Counsel for the Defender (Reclaimer)
—The Lord Advocate (Shaw, K.C.)—Cooper,
K.C.—Welsh.

Friday, December 20.

SECOND DIVISION.
[Sheriff Court at Stirling.
GREIG v. CHRISTIE.

Passive Title—Succession— Vitious Intro-
mission.

J. C. was accustomed to conduct the
sale of crops and cattle of a farm, and
out of the proceeds to pay the rent, but
in the view taken by the majority of
the Court had no right to or interest in
the stock, &c., of the farm, of which
A. C., his nephew, was tenant. J. C.
borrowed £57 from G., ostensibly topay
the rent of the farm. J. C. died and
A. C. was appointed his executor qua
next-of-kin, but did nov take out con-
firmation. He unlocked his uncle’s
cash-box, took out of it a cheque,
and took it to the drawer and got
him to exchange it for one in his own
favour. G. raised an action against
A. C., maintaining that he had vitiously
intromitted with the cheque, and had
thereby incurred liability up to its
amount.

The Court (Lord Stormonth Darling
dissenting) tinding that the cheque re-
presented the price of the cattle in
which J. C. had no right or interest,
held that the onus was accordingly on
the pursuer to prove that there was
any balance due to J. C. by the farm,
against which he would have been en-
titled to retain the proceeds of the
cheque, and that he had failed to dis-
charge that onus, and assoilzied the
defender.

David Greig, retired farmer, raised an
action in the Sheriff Court at Stirling
against Alexander Christie, farmer, Bank-
end, near Stirling, as executor-dative of
the deceased James Christie, farmer, Bank-
end, or otherwise as vitious intromitter
with the goods, gear, and effects of the
deceased. The pursuer sought to recover
£57, which in sums of £20, £12, and £25 he
had lent to James Christie, his brother-in-
law, ostensibly, as the receipts (which are
quoted in the opinion of Lord Stormonth
Darling) bore, to enable him to pay rents
and taxes.

The defender pleaded, inter alia—*(4)
The defender not having intromitted with
any property whatever which belonged to
the late James Christie, he ought to be
assoilzied with expenses. (5) In the event
of its being found that any funds or pro-
perty with which the defender has intro-
mitted truly belonged to the deceased James
Christie, sald intromissions being bona fide,

and in the belief that said funds and pro-
perty did not belong to said deceased,
defender should only be found liable to the
extent of his actual intromissions.”

The defender was the nephew of the de-
ceased James Christie, and was appointed
executor-dative jointly with seven sisters,
but he and they had not taken out confir-
mation., The defender after his uncle’s
death opened his cash box and took out of
it £10 and a cheque drawn in his uncle’s
favour for the sum of £46, 5s. 7d. The £10
was expended on funeral expenses. The
cheque he took to the drawers, Messrs
Speedie Brothers, and got them to ex-
change it for another cheque in his own
name., The cheque represented the price
of certain shorthorn bulls, and in the view
taken by the majority of the Court James
Christie had no right or interest in them,
or in the farm of Bankend, or in the stocking
thereof. He had at one time been joint-
tenant with his brother, the defender’s
father, but had left to take a larger farm
for himself, and it was upon his failure in
this larger farm he had returned to live at
Bankend.

The evidence in the case is reviewed in
their Lordships’ opinions (infra).

On 9th October 1906 the Sheriff-Substi-
tute (MITCHELL), after a proof, assoilzied
the defender.

The pursuer appealed to the Sherift (LEES),
who on 3rd December 1906 pronounced this
interlocutor—* Finds that the pursuer is a
creditor of his brother-in-law, the late
James Christie: Finds that the pursuer
has failed to prove that the defender has
confirmed as executor of the said James
Christie or has vitiously intromitted with
his effects: Finds in these circumstances
as matter of law that the defender is not
liable in payment to the pursuer under the
conclusions of the action: Therefore re-
fuses the appeal: Of new assoilzies the
defender from the conclusions of the
action, and decerns,” &c.

Note.—. . . ““ After James’s death the
pursuer locked and took away the key of
his cash-box containing a gold watch, ten
or fourteen pounds in notes, and a cheque
by Speedie Brothers, the cattle auctioneers,
in James’s favour for £46, 5s.7d. 1 do
not think it is proved that the cash ex-
ceeded £10. Later on the defender opened .
the box and took out the £10 to go towards
James’s funeral expenses, and he took the
cheque to Speedie Brothers, and got one in
his own name in place of it. Were or were
not these acts vitious intromissions with
James’s estate? The funeral expenses
were a preferable debt, and perhaps in the
circumstances not much need be said about
them. . . .” [The Sheriff then dealt with
the exchanging of the cheque, and held
that in the circumstances, the cheque repre-
senting stock belonging to the farm, there
was no vitious intromission. ]

The pursuer appealed, and argued—(1) The
evidence showed that James left estate
consisting of half the farm stock. After
his return to Bankend his name appeared
in the factor’s book as joint-tenant with
his brother, and after the latter’s death
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as sole tenant. As James, before 1879, was
joint-tenant of Bankend and owner of half
the stock, the onus was on the defender
of proving that on leaving the farm in
that year he was given his share of the
stock, and that when he subsequently re-
turned it was in some other capacity than
that of joint-tenant — i.e., as manager or
factor for his nephew. (2)James, at any-
rate, left estate to the amount of the cheque.
It was not proved that the bulls belonged
to Alexander. Even assuming that James
merely acted asfactor or negotiorum gestor,
and as such received the cheque, the
defender, his constituent, was not entitled
to intromit with the cheque, but was only
entitled to such balance, if any, as on an
accounting was found due. Assuming the
cheque represented the price of farm stock,
it was primo loco liable to pay debts which
were proved to be incurred in order to pay
the farm rent. Though bona fides might
absolve an intromitter from the penal
consequences of universal liability, yet
everyone who intromitted with the effects
of a deceased person was liable, even
assuming bona fides, to the extent of their
intromissions— Wilson v. Taylor, July 4,
1865, 3 Macph. 1060; Ersk. Ins. iii, 9, 40 and
52; Bell’s Prin., sec. 1921. Adam v. Camp-
bell (cit. infra) was a special case dealing
with universal liability.

Argued for the defender (respondent)—
‘Where there was no dishonest intention,
and no intention to take up a deceased’s
estate as a whole, intromission without a
legal title did not involve universal lia-
bility—Adam v. Campbell, June 17, 1854,
16 D. 964; Wilson v. Taylor (cit. supra);
Bell’s Prin., sec. 1921. The pursuer, how-
ever, had failed to prove that the de-
fender had intromitted with estate or
effects of the deceased. It was not proved
that James, even in 1879, and while still a
joint-tenant, was entitled to half the stock.
Joint-tenancy did not of itself make a
partnership—Partnership Act 1890 (53 and
54 Vict. cap. 39), sec. 2. It must be pre-
sumed that in 1879, when the joint-ten-
ancy came to an end, James got what
stock he was entitled to. Since his return
to Bankend, James had attended to sales
of cattle and crop, and with the money paid
the rent, but had no interest in the farm,
It was proved that the cheque represented
the price of certain cattle in which James
had no interest. It was not proved that
the sums he borrowed from the pursuer
were used to pay rent and taxes, nor that
it was necessary for him to borrow for
that purpose. The onus was on the pur-
suer to prove that James was a creditor
of the farm, and he had failed to prove
this. TUnless the farm was his debtor
James could have had no right to apply
the chequein repayment of the pursuer, nor
to retain it, even assuming it could be
regarded as in his possession. The cheque,
however, was not really in James’s posses-
sion, as it was in a cash-box in the house
of the defender.

At advising—

LorDp JusTICE-CLERK—The history of the

connection of the late James Christie in
connection with the farm seems to have
been as follows :—Up to the year 1879 he and
his brother had been yearly tenants, their
only writing being their entry as tenants
in the estate books. James then became a
tenant of another farm — Bandeath —at
some distance off, and took there all that
he was entitled to as his share of what was
on Bankend. From this time his name
disappeared from the estate books, and for
some years he had no connection of any
kind with Bankend. It appears that in
1885 he became bankrupt, and that his
brother Alexander received him again at
Bankend, providing him with board and
lodging, and that he attended to the finance
of the farm—buying and selling, and keep-
ing the accounts. He also did some separate
business on his own account in buying and
selling cows, he taking the use of the Bank-
end grazing for short periods when he had
bought cows, until he got them resold to
others.

There is no evidence that when he came
back he brought any stock or farm imple-
ments, and indeed, being a bankrupt, it is
not conceivable how he could have done so,
and there is not, so far as I can see, any-
thing to show that he at any time out of
his own funds provided anything for the
stocking or working of the farm of Bank-
end. The evidence, as I think, is quite
incorsistent with his having had any right
of his own in the farm or the stocking,
although he again appears as joint-tenant
in the estate books in 1890, and as sole ten-
ant for the last three years of hislife, which
it is shrewdly suggested was for voting
purposes. To me it seems clear that he had
nothing of his own on the farm and had no
practical right in it.

In these circumstances the question
arises whether the defender in this case
has fallen within the character of a vitious
intromitter, by his having taken a cheque
drawn in favour of the deceased and got
another cheque in his own favour in lieu of
it from the granter, and so got from the
bank the amount in the cheque. I am
satisfied that the cheque, which was from
stock auctioneers, was for the price of three
young bulls which did not belong to the
deceased, being bulls reared on the farm,
and not the deceased’s property in any
sense. The cheque was granted to him as
managing the business of the farm.

In these circumstances the question
which arises is one of some difficulty, and
it is only after repeated consideration that
I have come to be of opinion that the pur-
suer’s plea in favour of vitious intromis-
sion must be repelled. I do not go further
into the matter, as I have considered and
concur in the opinions prepared by Lords
Low and Ardwall. The deceased had, as I
think, no right or title to the money repre-
sented by the cheque, and the burden of
proof being on the partymaintaining vitious
intromission, I hold that the pursuer has
failed to discharge the onus.

LorD Low—I am of opinion, in the first
place, that it is established that no part of
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the stock, crop, or implements upon the
farm of Bankend belonged to the deceased
James Christie. It was impossible to ob-
tain exact and precise evidence upon the
question, because no farm books or accounts
of any description appear to have been
kept, and accordingly the evidence if taken
in detail is somewhat vague and indefinite.
When read as a whole, however, it leaves
no doubt in my mind that after he re-
turned to Bankend in 1885 James Ohristie
was merely in the position of a lodger with
his brother, who assisted in the manage-
ment of the farm in return for board and
lodgings, and who carried on business as a
cow dealer on his own account. ‘

There is, indeed, one fact which prima
facie suggests that James Christie must
have had an interest in the farm, and that
is that in 1890 his name was entered in the
estate books as joint tenant with his bro-
ther Alexander. There is nothing, how-
ever, in the estate office to show how or
why the entry came to be made. Mr
M‘J:v:ax‘en, the present factor, only came
into office in 1896, and his only source of
information is the entry in the rental book.
He says, however, that he always regarded
Alexander as being truly the tenant, while
the defender says that he understood that
James’s name was put in as joint tenant
“to give him a vote for the laird.” In
these circumstances I cannot regard the
entry in the rental as counterbalancing the
great weight of evidence to the effect that
James's position in regard to the farm was
what I have stated.

The pursuer therefore has no claim
against the defender in respect of the
intromissions which the latter had with
the stock and crop upon the farm.

So far the case appears to me to present
no difficulty, but a delicate question arises
as to whether the defender by his intro-
missions with the cheque for £46, 5s. 7d.
granted by Speedie Brothers in favour of
the deceased has not incurred liability for
the debts of the latter as a vitious intro-
mitter, at all events to the amount of the
cheque?

The answer to that question depends
upon whether the money represented by
the cheque was the property of the de-
ceased, because if it was not his property
the defender cannot have incurred a pas-
sive title, however irregular and unwar-
ranted his intromission with the cheque
may have been. Mr Erskine in his In-
stitutes (iii, 9, 51) states the law thus—
“ Intromission cannot be vitious, nor con-
sequently infer a passive title, when the
subject intermeddled with was truly not
in bonis defuncti, no part of the estate of
the deceaged, or ceased to be such before
the intromission.”

Now a cheque is not a document of title,
nor, in the general case, does it give any
indication of the purpose for which, or the
capacity in which, it is granted to the
payee. Still when a cheque is found in a
dead man’s repositories, drawn in his
favour in ordinary form, I think that there
is a certain presumption that the money

represented by the cheque belonged to
him. It seems to me, therefore, that the
onus in the first instance lay upon the
defender to show that the money did not
belong to the deceased. That enus he has,
in my opinion, discharged because it is
proved that the cheque represented the
price of certain cattle which formed part
of the stock of Bankend, which were sold
by Speedie Brothers, upon James Christie’s
instructions, the sale of stock being a
matter which was entrusted to him. If,
therefore, I am right in thinking that it is
established that no part of the stock of the
farm belonged to James Christie, he held
the cheque not in his own right but for
the defender and his mother and sisters, to
whom the stock upon the farm belonged.
That being so, then unless circumstances
existed which would have entitled James
Christie to retain the money although it
was the price of cattle which did not
belong to him, the defender has not by
his intromission with the cheque incurred
liability for his uncle’s debt.

It was argued, however, that upon the
agsumption that James Christie had no
interest in the farm, he was entitled to
retain the cheque in a question with the
defender and his mother and sisters, be-
cause he had borrowed the sums now sued
for from the pursuer for the purpose of
paying the rent of the farm. I think that
it may be taken to be proved that James
Christie did in fact borrow the sums sued
for, for the ostensible purpose of paying
rent and taxes, but it does not follow that
that gave him right to retain the amount
in the cheque. Whether he would have
been entitled to do so or not would have
depended upon the result of an accounting
for his intromissions with the produce of
the farm. He appears to have conducted
all the sales, both of crops (such as hay,
beans, and barley), and of cattle, and out
of the proceeds he paid the rent and other
necessary expenses, The farm seems al-
ways to have paid its way, and also to
have afforded a livelihood for Alexander
Christie and his family, and no reason is
disclosed why James Christie should have
required to borrow money to pay the rent.
Perhaps the fact that he engaged in cattle-
dealing, apparently with little success, may
have had something to do with it, but
however that may be it is certainly not
proved, nor do I think that it can be in-
ferred from the evidence, that James was
a creditor of the farm. It is possible that
he may have been so, but as no books or
accounts were kept it cannot now be
ascertained how matters truly stood. That
is unfortunate for the pursuer, but upon
this branch of the case the onus of proof
is on him.

I am therefore of opinion (1) that it is
proved that James Christie had no right
to or interest in the stock, crop, or im-
plements upon the farm; (2) that it is
proved that the cheque represented the
price of certain cattle to or in which James
Christie had no right or interest; and (3)
that it is not proved that there was a



Greig v. Christie,]
Dec. 20, 1907.

The Scottisk Law Reporter—Vol, XLV.

277

balance due to James Christie by the farm
against which he would have been entitled
to retain the proceeds of the cheque.

The result is that in my judgment the
appeal should be dismissed and the inter-
locutor of the Sheriff affirmed.

I should like, however, to add that even
if I took a different view of the result of
the evidence I should still think that the
defender could not be held to have in-
curred liability as a vitious intromitter.
The most favourable view of the evidence
which could be taken for the pursuer would
be that it showed that James Christie had
some interest in the farm and some right
to the stock thereon. It is plain, however,
that even if so much be established by the
evidence, no data are supplied by which
any estimate whatever can be made of the
extent of James Christie’s right or interest.
I suppose that if he had auy right at all
it must have been a pro indiviso right
along with his brother in the stock—aright
which may have been to the extent of one-
half, but which may have been to some
lesser extent. Assuming that to have been
the position of matters, I am unable to see
how by carrying on the farm and thereby
necessarily intromitting with the stock the
defender could be regarded as a vitious
intromitter. He was dealing with stock
which ex hypothesi belonged to a greater
or less extent to him or those for whom he
acted, and which it was necessary for some
one to intromit with if the farm was to
be carried on In ordinary course.

I think that very much the same view
applies to the cheque. Even assuming that
the cattle for the price of which the cheque
was given belonged to some unknown ex-
tent to James Christie, they also belonged
to the defender and his mother and sisters
whom he represented. Nodoubt the course
which the defender adopted was irregular,
but I do not think that it can be described
by a more serious epithet. To whomsoever
the cattle belonged they were part of the
stock of the farm, and the proceeds of their
sale naturally fell to be applied to farm
expenses, and I can very well understand
that it would have been very inconvenient,
perhaps embarrassing, for the conduct of
the farm if the money had been tied up
indefinitely. I am indeed inclined to think
that the defender had a probable title of
intromission with the cheque, which the
institutional writers regard as sufficient to
exclude the consequences of vitious intro-
mission.

Accordingly, even upon the most favour-
able view for the pursuer, I think that he
has mistaken his remedy. It seems to me
that the appropriate course would have
been for him to confirm as executor-creditor
and bring an action of accounting.

I need hardly say that the fact that the
contrary view is held by my brother Lord
Stormonth Darling, whose opinion I had
an opportunity of reading, has led me to
cons1d%r the case with much anxiety, but
after repeated consideration of the evi-
dence and the authorities I have been
unable to come to any other conclusion
than that which I have stated.

Lorp ARDWALL —The pursuer in this
case seeks to recover from the defender
sums of £20, £12, and £25 which he alleges
were lent by him to the deceased James
Christie, an uncle of the defender. The
loans are proved by valid writs produced
in process, and the receipt for aé)25 bears
that that sum was received to enable the
deceased James Christie to pay ‘“‘rent and
taxes.”

The action is brought in the first place
against the defender as executor-dative of
the deceased James Christie, but although
he was decerned executor he never took
out confirmation, for the reason, he says,
that there was no estate to confirm to:
but in the second place he is sued as a
vitious intromitter with the moveable estate
of the deceased James Christie. The move-
able estate with which it is said vitious
intromission took place was in the first
place the half of the stock on the farm of
Bankend, and second, in any view a
cheque drawn by Speedie & Cowmpany,
auctioneers, Stirling, in favour of the said
James Christie. For I agree with what
the Sheriff says regarding the £10 and the
small moveable articles.

‘With regard to the stock on Bankend, I
think it is proved that no portion of it
belonged to James Christie. The facts of
the case shortly are these—[His Lordship
then narrated the facts as staled above.]

It was pleaded for the pursuer that the
fact of his being first joint tenant with
Alexander from 1890 till 1902, and then sole
tenant from 1902 till 1905, raises a presump-
tion that he was in the first place a partner
with his brother in the farm, and from 1902
till 1905 was tenant of the farm and pre-
sumably proprietor of the stock. I am of
opinion, however, that any presumption
that does arise from the entries in the
estate books is clearly redargued by the
evidence in the case, and the result of that
evidence as I have already stated is that
at the time of his death James Christie had
no interest whatever in any of the stock
or implements on Bankend farm.

There remains, however, the question as
to the cheque for £46, 5s. 7d.

It is proved that from 1902 till 1905 James
Christie, who was not occupied with any
regular work on the farm, and who had
occasion to be frequently in the town of
Stirling and up and down the country in
pursuance of his cow-dealing business, was
entrusted with the few financial transac-
tions which were necessary in connection
with the farm of Bankend. The rent
receipts for the years 1903, 1904, and the
first part of 1905 are in his favour, and it
is otherwise proved that he always paid
these rents. On the other hand he collected
the moneys due to the farm for hay, barley,
and other crops sold off the farm, and also
for cattle sold, and out of these he paid the
rent, wages, seed bill, and other things.
This was quite a natural arrangement,
as he had been experienced all his life in
buying and selling farm stock and crop.
He and his nephew Alexander were on
perfectly good terms, and it was only fair
that he should render what serviceshe couM
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in return for his board and lodging. The
two last transactions of which we know any-
thing were the payment of the half-year’s
rent, amounting to £55, by James Christie on
6vh February 1905 and the sale by him on
17th February 1905 of three bulls for which
Messrs Speedie Brothers sent him the
cheque for £46, 5s. 7d. The deceased
among other things had this cheque in his
possession at the time of his death, and the
pursuer in this action put the cheque with
two five-pound notes and a gold watch into
a cash-box and took away the key. The
defender Alexander Christie opened the
box with a key which lay in the house,
paid the funeral expenses out of the money
so far as it went, and took the cheque to
Speedie & Company, and obtained from
them another in his own favour, and the
question comes to be, was this treatment of
the cheque vitious intromission on the part
of the defender with his deceased uncle’s
estate.

The onus is on the pursuer to show that
this cheque, or, as it may be taken to be,
the money contained therein, formed part
of the deceased James Christie’s estate. 1
do not think anyimportance can be attached
to the fact that the choque was taken in the
name of the deceased. It has been held
that payment by a cheque is really pay-
ment in cash, and it perhaps simplifies
matters to regard the cheque asin the same
position as if instead of the cheque the
deceased had received the money in bank
notes and coin and had left it lying in a
parcel in his repositories. It is proved by
the sale-note and the evidence of Andrew
M¢Dermont, cashier for Speedie Brothers,
the granters of the cheque, that the sum of
£46, 5s. 7d. was paid for three shorthorn
bulls which it is clearly proved belonged
not to the deceased at all but to the defen-
der and his mother and sisters, who seem
to have been interested with him in the
farm stock at Bankend, and I may observe
that M Dermont’s evidence also shows that
the deceased’s transactions in cow dealing
on his own account were kept perfectly
separate from the sale of bulls bred upon
Bankend.

This being so, it seems necessarily to
follow that the cheque or the sum of money
which it represented was not part of the
deceased’s estate at all, inasmuch as it was
the price of and a surrogatum for bulls
belonging to the defender, which the de-
ceased was bound to hand over to the
defender. Accordingly we may apply to
the defender’s intromissions with the
cheque what Mr Erskine says (iii, 9, 51)—
“Intromission cannot be vitious nor con-
sequently infer a passive title where the
su%ject intermeddled with was not truly in
art of the estate of the
to be such before the

bonis defunctt, no
deceased, or cease
intromission.”

It is quite true that if Messrs Speedie had
not been willing to cancel the old cheque
and grant a new one it might have been
necessary for the defender to take out con-
firmation to the cheque as to money held
in trust by the deceased as agent or trustee

for those to whom the bulls belonged, and
then to have paid the proceeds to himself,
which he had quite a right to do. Indeed,
even supposing that the defender had not
been decerned executor to the deceased, but
that the pursuer had taken out confirma-
tion as executor-creditor, I cannot doubt
that the defender could have successfully
vindicated the sum in question, which was
never immixed with James Christie’s own
funds, as being money truly belonging to
him, "and representing part of the farm
stock in which the deceased had no pecuni-
ary interest; and the same result would
have followed had sequestration been taken
out of James Christie’s estate, the sum being
distinguishable from the rest of his estate.
%ee M*Adam v, Martin’s Trustee, 11 Macph.
So far, then, I think it cannot be doubted
that although the cheque was treated in a
somewhat shorthand way by the defender,
he thereby did nothing more than vindicate
practically what was really his own pro-
perty, as he would have been entitled to do
in a more roundabout fashion in ordinary
form of law. The only answer of any con-
sequence suggested to the defender’s claim
upon this money is that the deceased
being entrusted with many of the financial
transactions connected with the farm
might have been entitled to retain the
money in question against advances which
he might have made on behalf of the de-
fender and those interested in the farm. I
am of opinion that this would be a suffi-
cient answer if the pursuer had proved-—
and the onus is upon him to do so—that at
the time of James Christie’s death the de-
fender or those interested in the farm were
due money to him on a just accounting.
But so far from anything of the kind being
proved, I think the evidence goes to show
that whereas the farm easily paid its way
during the lifetime of Alexander Christie
senior, James Christie had frequently diffi-
culty in meeting debts due by the farm
out of the proceeds of sales, and after his
death it was found that several farm ac-
counts were unpaid which ought to have
been paid out of what he had received from
the sales of crops and stock. I think this
appears very clearly from the evidence of
Mrs Margaret Christie, and the impression
which the whole evidence leaves on my
mind is that James Christie was not suc-
cessful in his business of cow dealing, and
that so far as can be conjectured the bal-
ance was against him and not in his favour
with reference to the financial business
whichfrom time to time he performed forthe
defender and those interested in the Bank-
end farm—in other words, that moneys de-
rived from Bankend farm frequently went,
to cover James Christie’s losses as a dealer
in cows. But it is enough for the disposal
of this part of the case, firs{, that it is
proved beyond the possibility of a doubt
that the money in the cheque was the
property of the defender and those inte-
rested with him in Bankend stock; and
second, that the pursuer has failed to prove
that at the time of his death James Christie
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had any claim of retention or otherwise
over the said money in respect of sums
due to him by the defender.

On the whole matter 1 am of opinion that
the pursuer has failed to prove that there
has been any vitious intromission on the
part of the defender with his deceased
uncle’s estate, and it follows that the inter-
locutor of the Sheriff should be affirmed
and the defender found entitled to the
expenses of the appeal.

LorD STORMONTH DARLING — The only
relevant facts of this case seem to me to lie
in small compass, though the proof ranged
over the whole business relations for forty
years of two brothers, Alexander and
James Christie, who are both now dead,
Alexander having died on 12th December
1902, and James on 7th March 1905. Alex-
ander was married and had a family, oue of
whom is the defender. James never mar-
ried. The two brovhers were for some time
joint-tenants of a small farm of 80 acres on
the Polmaise estate, near Stirling, at a rent
of £110 a-year, where their father had been
tenant betfore them. In 1879 James became
tenant of a much larger farm on the same
estate, but hedoesnot seemtohavesucceeded
in it, and after six years the landlord took
the farm off his hands. James then returned
to the family home at Bankend, and after
Alexander’s death James was recognised by
the factor as the tenant of Bankend, and

aid the rent regularly. The defender says
games did so as manager for the family.
‘What was the exact footing on which he
stood towards his late brother’s widow and
children is left, as I think, to pure conjec-
ture, just as there is no definite proof as to
the precise financial relationsof the brothers
themselves. How your Lordships can say
that there is anything like proof of what
these relations were I do not profess myself
to understand.

The only facts that can be said to be
known with certainty are these., In 1902,
and again in 1904, James borrowed money
from the pursuer, who was his brother-in-
law, to the amount in all of £57. For these
sums of money (£20, £12, and £25) James

anted receipts to the pursuer, the last

ated 5th February 1904 (a little more than a
year before James’s fatal accident). Itisin
these terms—‘‘Received from Mr David
Greig the sum of twenty-five pounds fur-
ther to enable me to pay rent and taxes,
&c., and for which I am to grant a convey-
ance to him of my Upper Bridge Street
property to secure repayment of this and
any other advances that may be made in
future.” This document wassigned through
a stamp, ‘“James Christie, 5th February
1904,” It is not said that the security there
mentioned was ever granted. Nor is it
said that the loans were ever repaid. But
- as tending to corroborate the statement in
the last receipt that the loans were wanted
to pay rent and taxes, it is important to
find that the loans were made a few days
before the half-year’s rent was payable,

The pursuer being thus undoubtedly a
creditor of the late James Christie at the
time of his death, applied to the defender

for repayment of the loans as representing
his uncle. The defender denied liability,
and the present action was raised on the
footing that the defender represented the
late James Christie as executor-dative, or
otherwise as vitious intromitter with his
goods, gear, and effects. In the course of
the proceedings it appeared that on 2nd
May 1905 the defender along with other
members of the family was appointed
executor-dative qua one of the next-of-kin,
but he admitted that he bad not given up
any inventory of the deceased’s estate, nor
obtained confirmation. For this the defen-
der gave as his reason that he and his co-
executors had not been able to discover
any property belonging to the deceased
other than some bedroom furniture of
small value, with which they had not in-
termeddled. The sole question in the
action thusresolved itself into one of vitious
intromission, aye or no.

For the principles on which this passive
title is founded one requires to revert to
the institutional writers and to decisions
which do not come down later than Dunlop
and the early volumes of Macpherson.
Perhaps the reason is that questions of
intromission without a title geperally arise
in the Sheriff Court, and are confined to
subjects of small value.

Erskine in his Principles (iii, 9, 25) defines
vitious intromission as ‘“‘an unwarrantable
intermeddling with the moveable estate of
a person deceased. without the order of
law,” and adds, “The bare intermeddling
infers this passive title, though the thing
intermeddled with should not be applied to
any use by the intromitter.” The subject
is treated more at length in the Institutes
(iii, 9, 49-50) where it is said that the passive
title is excluded when the thing inter-
meddled with was no part of the estate of
the deceased, and also that the vitiosity
may be purged if the intromitter gets him-
self confirmed executor, “as it shows a
willingness in the intromitter to subject
himself to account.” The full penalty of
vitious intromission being, as Mr Erskine
remarks, ‘‘extremely severe and introduced
as a check to fraud, is excluded in every
case where equity interposes for the intro-
mitter, where, for instance, the value of
the things intermeddled with is so incon-
siderable as to remove all suspicion of
fraud, unless there be direct evidence, or at
least pregnant presumptions to the con-
trary.” Then he goes on to mention any
probable title of intromission though im-
perfect in itself, such as letters of adminis-
tration in England, as saving the intro-
mitter from the passive title. Mr Bell in
his Principles (sec. 1921) begins by stating
that ‘“the proper mode of entry, and the
only effectual check on dishonesty in intro-
mission with the moveable funds of a per-
son deceased, is confirmation, and wherever
one having an opportunity of intromitting
does so without coufirmation a universal
responsibility is raised against him.” Then
he goes on to qualify this general statement
by saying, ‘“ Any bona fide title of intro-
mission, or circumstances removing the
suspicion of fraud and affording a check on
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the intromission, will relieve against the
penal consequences” {i.e., the incurring of
universal liability). o
Now, what were the actual intromissions
founded on? They are of the simplest
description, and stand on the evidence of
the pursuer and the defender himself. The
pursuer’s account of it is—*I remember the
death of James Christie. I was telegraphed
to come and see him. I found some valu-
ables in his cash-box. They were foursingle
pound notes, two £5 notes, a cheque from
Speedie Brothers for young shorthorn bulls
sold by them and amounting to £46, 5s. 7d.
There was also a gold watch. These were
all put into the box and the box locked up,
and I have the key in my possession. That
box still remains at Bankend in the posses-
sion of defender.” The defender’s account
of what happened is in substance the same,
with an important addition. He says—
“There was a cash-box in the house. Pur-
suer put in it two £5 notes, a gold watch,
and cheque for £46, 5s. 7d. He locked the

box and took away the key. The box is
still at Bankend, We opened it with
a key we got in the house. I took the

money out of the box to pay the funeral
expenses. 1 produce the account for the
same, amounting to £11, 13s. 9d. The
cheque was in payment for bulls sold at
Speedie’s sale. The account 6/2 of process
is the account for them. The bulls be-
longed to my father. I took the cheque
into Speedie’s and they gave me another
cheque in my name. Mr Speedie knew to
whom the bulls belonged. The watch is
still at Bankend.” There is some corrobor-
ation by the mother and sister of the de-
fender, but the defender’'s own admission is
enough. The only other witness who deals
with this matter is M‘Dermont, the cashier
of Speedie Brothers. Speedie himself, who
is referred to the defender as ‘‘knowing
to whom the bulls belonged,” was not
examined, and the defender is not corro-
borated as to Speedie’s knowledge by
M<Dermont, who says—¢ After Alexander’s
death in 1902 there would be grazing cattle
sent in for sale from Bankend. They were
entered in the name of Mr Christie, prob-
ably because we did not know who the
owner was.” It is fair to add that this
witness depones that while the two brothers
were alive it was James that sent in cows
and Alexander’s name that was entered in
connection with the sale of shorthorn
cattle, but he admits that after the death
of Alexander the auctioneers knew no
other name but James’s to put in the cata-
logue, and so both the account for the
lot in question and the cheque for £46,
5s. 7d. were made out in James’s name.
I say this as bearing on the bona fide
belief of the defender when he pos-
sessed himself of the cheque and got
Speedie’s cashier (most irregularly) to sub-
stitate a cheque in the defender’s favour.
This matter of the cheque is really the only
element of importance in the case, for I
agree with the Sheriff that the money
taken out of the cash-box and spent in
funeral expenses was in a totally different
position and must be disregarded. Indeed

the pursuer’s counsel ultimately presented
his case on the footing that it raised no
question of universal liability, but affected
the defender’s intromission with the sum
in the cheque alone.

Now, what is a cheque? It is defined by
section 73 of the Bills of Exchange Act
1882 as **a bill of exchange drawn on a
banker payable on demand.” gccording to
the ordinary course of mercantile dealing,
it is, at all events when drawn on a man’s
own bank, universally regarded as a cash
payment. The creditor may not be legally
bound to receive it, for he is not bound to
be satisfied with anything but current coin
of the realm; but if he takes it without
objection, subject only to the condition of its
being duly honoured on presentation, he is
held to have been paid in cash. All this
was clearly expounded by the Lord Presi-
dent within the last six weeks in the
case of Leggatt Brothers v. Moss Empires,
Limited, 46 S.L.R. 67. Now, this cheque
was sent to the late James Christie, the
proper creditor of the auctioneer, on 17th
February 1905, and it was received and
retained by him down to the time of his
death. What right, I ask, had the defen-
der or anyone else to abstract it from the
deceased man’s cash-box, and with the
connivance of the auctioneer to substitute
another cheque in favour of a different per-
son? The defender may have believed, and
it is even possible that he may have been
right in believing, that the cheque repre-
sented the value of cattle which truly
belonged to his father’s representatives.
But that was a question which might
require a long and complicated clearing
up of accounts, and could not certainly be
summarily solved by the defender taking
the law into his own hands. Moreover, he
and the other members of his family had
been parties to placing the deceased man in
the position of being the proper legal repre-
sentative of the farm, responsible for the
rent and other outlays, and entitled to the
drawings for stock and crop. The defender
was the last man, therefore, who could
fairly disturb an arrangement for which he
was largely responsible. I think it would
undo all the benefits which the law endeav-
ours to secure by the orvderly and regular
administration of the estates of deceased
persons if a wholly unwarrantable and in
some respects clandestine proceeding of this
kind received any encouragement.

Tt is said that the bona fides of the defen-
der ought to save the defender from penal
consequences of his own acts, however irre-
gular they may have been. Perhaps from
the full penal consequences—i.e., of being
held universally liable—but not certainly
from the consequences of intromission
without a title, to the extent at least of
that intromission. ¢ Every person,” said
Lord Cowan in Wilson v. Taylor, 3 Macph.
1060, *‘who intromits without title with
the effects of a person deceased is a vitious
intromitter, according to the legal accepta-
tion of the term. He may have intromitted
in perfect bona fide, and if so it may be
that although he is not the less a vitious
intromitter he may not suffer the penal
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consequences of vitious intromission. Uni-
versal liability is by no means the neces-
sary consequence of vitious infromission,
and in the present case I would be slow
to sustain any claim of universal liability
against the defender. But if there has
been de facto intromission without a title
with the estate of a deceased to a certain
extent, it cannot on any good ground be
contended that the good faith of the intro-
mitter affords defence against a claim to
that, or to a less extent, by a creditor of
the deceased.” The other Judges concurred,
and it appears that the case was one in
which the bona fides of the intromitter was
unusually clear, for the deceased was a
woman who had borne an illegitimate
child, leaving some money on deposit-
receipt, and the bank where it was depo-
sited paid it, on the footing that the amount
was not sufficient to warrant the expense
of confirmation, on receiving a discharge
from the whole of the deceased’s relatives;
and yet the defender was held a vitious
intromitter to the extent of the money—
about £90—which he had received from the
bank without taking out confirmation, and
responsible on that ground to a certain cre-
ditor of the deceased woman in a claim
within that amount.

If the principles applied in Wilson v.
Taylor were sound, it seems to me that
they lead straight to the decision of this
case in favour of the pursuer fo the extent
of £46, 5s. 7d. The amount of the cheque
was undoubtedly part of the estate of the
deceased James Christie at the time of his
death. He alone had the right to cash it.
‘What he was to do with the proceeds after-
wards was for subsequent adjustment. The
defender admittedly intromitted with the
cheque, first by abstracting it from the
repositories of the deceased, and then by
exchanging it for another cheque in his
own favour. This was, in my opinion, a
vitious intromission, both because it was
intromission without the shadow of a title,
and also because there was a certain amount
of clandestinity in it, at all events as regards
the pursuer. Lastly, no amount of honest
belief that the cattle were the property
of himself and his family could save him
from the consequences of intromission to
the extent of the amount intermeddled
with. I should therefore be in favour of
recalling the Sheriff’s interlocutor and giv-
ing decree for £46, 5s. 7d., with expenses in
both Courts.

But your Lordships are deciding other-
wise. I cannot pretend to regard your
decision otherwise than with regret and
apprehension. It not only defeats a just
claim, with which the Sheriff himself ex-
presses ‘“much sympathy,” but it rewards
with success a proceeding of the most irre-
gular and, as I think, most reprehensible
kind. If that were all, its effects might
end with the case in hand. But I am
apprehensive that it will encourage the
belief among people who already perhaps
have not too scrupulous a regard for regu-
larity of procedure, and who certainly
have unusual facilities for tampering with
the moveable funds of deceased persons,

that they are safe to disregard the check—
‘“the only effectual check” as Mr Bell
describes it—afforded by confirmation, and
to act upon their own ideas of what they
are pleased to consider equity.

The Court pronounced this interlocutor—

“Find in fact and in law in terms of
the findings in fact and in law in the
interlocutor appealed against: There-
fore affirm the said interlocutor: Of
new assoilzie the defender from the
conclusions of the action, and de-
cern. ., . .”

Counsel for the Pursuer (Appellant)—
M‘Lennan, K.C.—Spens. Agent—George
Stewart, S.S.C.

Couunsel for the Defender (Respondent)—
Murray—Munro. Agents—Murray, Law-
son, & Darling, S.S.C.

Friday, December 20.

FIRST DIVISION.
[Sheriff Court at Hamilton.

FLEMINGS v. GEMMILL
AND OTHERS.

Process — Summons — Decree — Defenders
Sued Jointly and Severally — Decree
against Some of a Plurality of Defenders
Sued Jointly and Severally — Com-
petency.

‘Where a summons concludes for pay-
ment against a number of defenders
“jointly and severally,” it is com-
petent to grant decree against some
of them, the others being assoilzied.

River— Pollution—Interdict— Reparation—
Landlord and Tenant—Title to Sue—Lia-
bility for Pollution of Proprietor of
Houses though not in Occupation thereozf
—Liability of Every Coniributor to Pol-
lution—Damage.

Tenants in a farm sued a number of
upper proprietors on a stream which
flowed through their farm, to have
them interdicted from polluting the
stream, and for damage alleged to have
been caused to their cattle through
drinking the water of the polluted
stream, some having died, the milk
production having been diminished, and
the general health and consequently
value of the herd having deteriorated.

Held (1) that the tenants had as good
a title to prevent the pollution as the
proprietor would have had, the tenant
being by force of the lease the assignee
of the proprietor’s title to every extent
that was necessary for his protectionin
the lease ; (2) that the defenders, though
they were not the occupiers of the
houses from which the pollution came,
and consequently were not the imme-
diate authors thereof, were responsible,
inasmuch as it was the natural conse-
quence of the way the houses were con-
structed, these having, though fitted



