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greater specification. But as your Lord-
ships think that the record is sufficient as
it stands I am satisfied.

The LorD PRESIDENT and 1.LORD PEARSON
were absent.

The Court recalled the Lord Ordinary’s
interlocutor and allowed a proof before
answer.

Counsel for the Pursuer (Reclaimer)—
Macphail—-Burn Murdoch. Agents—Mac-
kenzie & Kermack, W.S.

Counsel for the Defenders (Respondents)
—Constable, K.C. -—Hamilton. Agents—
Forrester & Davidson, W.S.

Thursday, March 18.

SECOND DIVISION.
[Lord Guthrie, Ordinary.

MACKISON’S TRUSTEES
v. MAGISTRATES OF DUNDEE.

Master and Servani—Burgh Surveyor—
Recompense—Services Oulwith Scope of
Employment—Claim for Extra Remuner-
ation—No Specific Claim to Dateof Action
—Mora—~—Proof—Onus.

In an action by a burgh surveyor
against his employers for payment for
work done by him, which he alleged was
outwith the scope of his official duties,
the evidence showed that no express
contract to give him extra remunera-
tion had been made; that he was never
instructed to do any work except in his
capacity as burgh surveyor; that on
three occasions he accepted honoraria
from his employers for special services
without reservation of any claims; that
his period of service lasted for thirty-
eight years; that with these three
exceptions he did all the work remitted
to him without any extra remunera-
tion, and that he took no definite steps
to make good his claims, although he
knew that his employers all along
denied liability.

Held that the pursuer’s delay, though
not an absolute bar to his claim, threw
on him the onus of proving that the
work was done by him otherwise than
as burgh surveyor, and that he had
failed to discharge the onus.

On 4th September 1906 William Mackison,

civil engineer and architect, Dundee, and

formerly burgh surveyor, brought an action
against the Magistrates of Dundee in which
he sought decree for £15,000 for work‘ done
by him outwith the scope of his duties as

burgh surveyor. .

Mr Mackison having died on 24th Nov-
ember 1908, his trustees were sisted as
pursuers. . . .

The circumstances in which the action
was raised are fully set forth in the opin-
ions (infra) of Lords Low and Dundas.

On 11th January 1908 the Lord Ordinary
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(GUTHRIE), after a proof, the import of which
sufficiently appears from his Lordship’s
opinion (infra), assoilzied the defenders.

Opinion.—*This action was instituted
by the late Mr William Mackison, who was
Burgh Surveyor of Police for Dundee from
1868 to 1906, and is now insisted in by his
trustees. Mr Mackison died on 24th Nov-
ember 1906, before the proof was led. The
summons concludes for a sum of £15,000.
But that sum does not represent what the
late pursuer estimated as the full measure
of his rights. According to Condescend-
ence XII, he was eutitled to £49,601, made
up of £3800 for arrears of salary as sanitary
inspector and £45,801 for alleged extra
work done in the burgh surveyor’s depart-
ment but said not to be covered by the
burgh surveyor’s salary, this latter sum of
£45,801 representing ‘the ordinary charges
made by engineers and architects for
similar work.” Although maintaining legal
right to the above-mentioned sum of
£49,601, the late pursuer restricted his
claim in the summons to £15,000, but on
what basis his son, Mr J. W, Mackison, is
unable to explain. Mr Carter, C.E., with
whom Mr Bennett, C.E., substantially con-
curred, priced the claim for extra work at
£19,584, which being added to the arrears
of sanitary inspector’s salary makes a total
now claimed to be legally due of £23,384, as
against the above sum of £49,601, subject
to a certain deduction from the claim for
extra work, to be afterwards referred to.
“I.—Arrears of salary as Sanitary Inspec-

tor, from date of appointment on 16th
July 1868 to date of summons, amount-
ing to £3800.

“The defenders admit that the late pur-
suer was appointed on 16th July 1868
sanitary inspector for the United Parish
of Liff and Benvie, within which the burgh
of Dundee is situated; that the said appoint-
ment was never recalled ; and that in some
of the defenders’ annual Government
returns Mr Mackison was entered as one
of the sanitary inspectors.

““ Prima_ facie, therefore, apart from
amount, the late pursuer made a good
claim under this head, which it lay on the
defenders to displace. In my opinion they
have done so. They have proved (1) that,
as in a question between the Police Com-
missoners and Mr Mackison, his salary for
the two offices of police surveyor and sani-
tary inspector was fixed at #£400, which
salary, or an increased amount, was regu-
larly thereafter paid to him; and (2) that
no work as sanitary inspector separate
from his work as burgh surveyor was ever
done by Mr Mackison, the whole separate
duties having been discharged with a
separate staff, and separate books, in a
separate office, by Mr Thomas Kinnear,
who had been inspector of nuisances from
1867, and who was also appointed sanitary
inspector for the same area within five
months of the late pursuer’s appointment,
andwho was regularly paid a salary therefor.
The late pursuer’s appointment was alwavs
treated, and wasin fact, nominal. With the
arrangements in 1868 between the Police
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Commissioners, the defenders’ predecessors,
and the Board of Supervision, under which
not a separate salary but the proportion of
the late pursuer’s total salary payable in
respect of his appointment as sanitary
inspector was fixed at £100 per annum, the
late pursuer had no concern. If he ever
knew of that arrangement he must also
have known that notwithstanding thereof
only #£25 was entered in the burgh
treasurer’s books annually between 1868
and 1875 under this head, reduced after
1891 to £5 annually, which nominal sum
of £5 has been regularly entered in the
annual returns made to the Local Govern-
ment Board since 1891 as Mr Mackison’'s
salary as sanitary inspector. The nominal
nature of Mr Mackison’s appointment is
demonstrated by the fact that no claim or
hint of a claim under this head was ever
made by him until the questions arose
which led to his dismissal as burgh sur-
veyor. The claim if it existed was liquid
and instantly provable. There was no
reason why Mr Mackison should not have
insisted in it if it was a good claim. Itis
an afterthought, due probably not to Mr
Mackison but to his advisers.

“I1].—Claim for alleged extra work done in
the Burgh Surveyor’s Department, but
said not to be covered by the Burgh
Surveyor’ssalary,amounting to £45,801.

“The onus of proving this claim seems to
me to rest throughout on the pursuers.

*“In the pursuers’ favour these points
are proved—First, Mr Mackison worked
personally and supervised his subordinates
to an extent in excess of what was contem-
plated at the time of his appointment.
During his term of office the municipal area
was doubled; so was the length of the
sewers ;- while the population was almost
doubled, and the assessable rental was
more than doubled. Second, from time to
time, prior to 1894, he indicated to the
Police Commissioners, the defenders’ pre-
decessors, or to committees of their number,
or to individual members and officials, and,
subsequently to 1894, to the defenders or to
committees of their number, or toindividual
members and officials, the existence of a
duty on the part of both bodies to re-
munerate him for the extra work now in
guestion, or some of it, in addition to his
salary as burgh surveyor. Third, both
among members of the Police Commission
prior to 1894, and among members of the
Town Council since 1894, there has existed
throughout a feeling that Mr Mackison
ought to receive some extra payment in
addition to his salary.

“On the other hand, there are striking
considerations against the pursuers’ case as
stated on record, which, in my opinion,
they have failed to meet:—In the first place,
they claim for services over thirty-eight
years—from 18th May 1868, when Mr Macki-
son was appointed Burgh Surveyor of Police
for Dundee, to 19th July 1906, when his
office ended—the earliest items being thus
within two years of extinction by the long
negative prescription. Mr Mackison was
not a man of private means; his salary did
not exceed £500; and the burgh of Dundee

has never been in financial difficulties. In
the second place, no interest is claimed on
the sum said to have been payable from
time to time to Mr Mackison for services
rendered beyond the duties covered by his
salary as burgh engineer, thus resulting,
if the claim now made is a good one, in a
loss to his estate of at least as large a sum
as that for which the defenders are said to
be liable. In the third place, the capital
sutn claimed from the defenders has been
arbitrarily restricted to £15,000 out of the
£49,601 (including the arrears of Sanitary
Inspector’s salary) alleged in the summons
and memorandum to be due. In the fourth
place, while it is aileged that Mr Mackison
from time to time brought the existence of
the present claim for the extra work now
specified, or some of it, under the notice of
the defenders and their predecessors, it is
admitted that he never tabled any complete
priced demand, either slump or detailed,
until the present action was brought. Mr
J. W. Mackison deponed—*‘Unless it be 1871
and 1878, Mr Mackison nevermade a money
claim against the town for these specific
works that are mentioned here.’ Even
when the memorandum was submitted to
the defenders in 1906 no prices were given.
And any particular note of charges made
up by Mr Mackison seems to have been on
a different basis from that on which the
claim is now made. For instance, his note
referring to the 1878 bill amounts to
£721, 8s.; and itisstated in the memorandum
that if the fees there charged ‘had been
priced according to the ordinary profes-
sional scale, they would have been several
times the amount charged.” Yet under this
head Mr Carter only allows £200, after
deduction of one-third for use of the office
staff.

“The basis of the pursuer’s claim is thus
stated in Condescendence 8 —¢ In particular,
the pursuer was employed by the defenders
and cheir predecessors as their engineer in
regard to the following Bills and Acts, and
for the execution of the works thereby
authorised, and for the other works after
referred to, on the footing and agreement
in every case that he was to be paid the
usual professional charges, under deduction
of office charges and expenses. The pursuer
accepted said employment and acted as
such engineer in connection with said bills
and work, and did all the work in question.
No part of the said work fell within the
scope of the pursuer’s duties as surveyor of
police or sanitary inspector.” And plea 1
is as follows:—‘The defenders and their
predecessors having employed the pursuer
to act as their Parliamentary engineer, and
as their engineer, architect, and surveyor
for the execution of the works authorised
by their own special Acts of Parliament,
and otherwise on the footing and agree-
ment that he was to be paid, all as conde-
scended on, are bound to pay the pursuer
in respect of the work done and services
thus rendered by him, and decree should
be pronounced in terms of the conclusion
of the summons with expenses.’

‘““No case of bar is made in respect of
Mr Mackison having been induced, fraudu-
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lently or otherwise, to perform the services
in question on the faith that he would be
remunerated for doing so apart from his
salary. Had this been the basis of claim, I
presume the amount would have been
calculated on quantum meruil. But no
materials have been put before me for an
estimate on that basis. From beginning to
end Mr Mackison never kept any details
of the alleged extra work done by him.

“ As to the mode of estimating the pur-
suer’s claim, it was made up by Mr Mackison,
and has been spoken to by his son and
Mr Carter and Mr Bennett, apart from
charges of supervision and maintenance,
on the footing of a percentage on cost, as if
Mr Mackison had been an outside engineer,
subject to deduction of one-third on account
of the saving to him through the employ-
ment of the town’s official staff. It may
be noted that although Mr Carter and
Mr Bennett proceed, like the memorandum,
on a percentage on cost, the percentages
are very different. For instance, Mr Macki-
son’s claim for £3000 is cut down by Mr
Carter and Mr Bennett to £350. Again,
as to the proper deduction on account
of use of office staff, Messrs Carter and
Bennet have only allowed one-third, but
Mr J. W. Mackison says his father counted
it at 40 per cent.

“The pursuers’ case then is {a) express
employment by the defenders and their
predecessors to do the work in question
for remuneration separate from his salary
as burgh engineer; (b) such remuneration
to be calculated on the same footing as if
Mr Mackison had been an outside engineer;
but {(¢) such remuneration so calculated to
be subject to deduction of one-third of an
outside engineer’s charges on account of
Mr Mackison’s use of the official staff and
premises.

“In my opinion the (E)ursuers have failed
to establish (a), (b), and (¢) or any of them.
I come to this conclusion not on a balance
of evidence but in the absence of any
evidence. No attempt has been made to
say when—in 1868 for all future extra work,
or from time to time; or how—in writing
or verbally or partly both; or by whom—
the defenders and their predecessors as
corporate bodies, or by committees, or by
individuals representing them —any such
agreement or agreements were entered
into. Nor has any attempt been made to
define the standard according to which the
parties agreed that work should be con-
sidered ordinary or extra-ordinary. It
appears from the evidence of Mr J. W.
Mackison that his father was ultimately
guided in making the distinction which is
the basis of the memorandum by the views
of his law agent Mr Stewart and other
advisers. See the case of Latham, 4 Macph.
1084.

“The pursuers’ counsel stated that he did
not found any part of his case of agreement
on the terms of the minute dated 28th
April 1868 containing his appointment; and
he admitted that there was no docament
instructing an agreement between Mr
Mackison and his employers as to extra
payment for extra work, and no evidence

of any meeting between Mr Mackison and
his employers at which any such agreement
was entered into. The letter of 27th March
1868, founded on in Cond. 2, was not
addressed to Mr Mackison or ever com-
municated to him. It was further admitted
that the minuted instructions by the defen-
ders to Mr Mackison for the alleged extra
Parliamentary and other work did not
differ substantially in their modes of
expression from instructions given for
ordinary work.

*“In these circumstances it would be suffi-
cient to hold that the pursuers have failed
to prove the only case averred and pled by
them on record.

“But it is right that I should consider
and express an opinion upon the case on
which in the end the pursuers relied. Their
contention is that in the circumstances
disclosed by the evidence, written and oral,
such an agreement as they have averred
must be implied in law, because the work
claimed for as extra was essentially dif-
ferent both in kind and degree from the
work which Mr Mackison was engaged to
do and which was covered by his salary.

““In the case of a servant hired for certain
work, who in addition does other and
unrelated work, it may be possible, by that
circumstance alone or by that circumstance
taken along with others, to rear up an
implication for separate and additional
remuneration, which I suppose would be
calculated on the basis, not as here, of
ordinary professional charges, but of quan-
tum meruit, for which, as I have said,
there is no material. But in this case I am
unable to discover any work in the office or
on the ground, parliamentary or local, done
by Mr Mackison as an engineer, an archi-
tect, or a surveyor, which had not a direct
relation to his admittedly official work, and
which on his appointment might not reason-
ably have been anticipated aslikely to arise,
although it may be not to the extent actu-
ally developed. The pursuers have failed
to prove what they allege on record,
natnely, ‘no part of the said work fell
within the pursuer’s duties as burgh sur-
veyor or sanitary inspector,” or that the
work in question was ‘entirely outwith
his duties as surveyor of police or sanitary
inspector.” With the exception of a part
of an outfall sewer at Lochee, the whole
work founded on related to ground within
the area of the burgh of Dundee, and it was
all done by Mr Mackison’s official staff
without outside assistance. The esplanade
and swimming baths had been the subject
of previous discussions; and the Stobsmuir
skating ponds were constructed in the time
of Fulton, Mr Mackison’s predecessor. The
needs and prospects of Dundee were well
known to Mr Mackison, who received his
professional training there.

“The title of the general Act of 1850,
under which the burgh was administered
until the incorporation or adoption of the
Lindsay Act in 1871 and 1882, sufficiently
shows the wide range of the legislation
under which Dundee was governed at the
date of Mr Mackison’s appointment. Tt
runs—‘An Act to make more effectual
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provision for regulating the police of towns
and populous places in Scotland, and for
paving, draining, cleansing, lighting, and
improving the same.” Except in regard to
hospitals and tramways, all the subsequent
operations authorised and executed in Mr
Mackison’s time were foreshadowed, if not
specifically dealt with, in the Act of 1850,
and that Act, by section 327, authorised
parliamentary applications. The Dundee
Roads and Streets Act of 1865 was obtained
in the time of Mr Fulton, who was police
surveyor from 1853 to 1868. An advance
from gas to electricity or from horse trams
to electric cars did not involve either a
difference in kind or an advance beyond
reasonable contemplation in 1868. Mr
Mackison must have known on his appoint-
ment that sooner or later (indeed, looking
to the rapid development and great pros-
perity of Dundee in 1868, sooner rather
than later) Dundee would not be behind
other towns in the very schemes of burgh
extension, sanitation, removal of slum pro-
perty, street widening, and provision for
the recreation and health of the people
which form the subject of Mr Mackison’s
claim. These schemes were, all of them, of
an ordinary municipal type, not involving
the social experiments in which Glasgow
has so often been in advance of other
towns, nor the abnormal advance of Clyde-
bank materially, or, it is said, of Dunferm-
line intellectually.

“But if the alleged extra work done by
Mr Mackison cannot be differentiated in
kind from the work admittedly covered by
his salary, the pursuers found on the
undoubted increase in the amount of work
in Mr Mackison’s department as sufficient
basis for his claim. I say Mr Mackison’s
department, because it does not follow that
Mr Mackison’s own work was proportion-
ately increased. The defenders admit Mr
Mackison’s knowledge and ability in all
branches of his work, his ceaseless and
disinterested devotion to duty, and the
uniform success of everything heundertook.
But they claim, I think rightly, that they
cannot be called on to make extra payments
because, as appears from the evidence, he
was a slow worker, hyperserupulous as to
details, and unable in many minor matters
to delegate his work to others.

T do not say that an implication of an
agreement for separate payment may not
conceivably arise from mere increase of
amount of work, even in a case where the
nature of the work is incapable of differen-
tiation from that for which salary is paid.
It is sufficient to say that no such question
arises here. While the work immensely
increased, Mr Mackison obtained not only
ample additional staff for the actual execu-
tion of the work, but in 1875, in Mr James
Thomson, & qualified surveyor, civil en-
gineer, and architect, skilled assistance of
the best quality for purposes of supervision.
So far as 1 can see, there was no part of the
work which Mr Mackison might not have
delegated at any time to Mr Thomson, with
safety to the work itself and with satisfac-
tion to his employers. Employers ordering
additional work may either increase the

salary of the same staff or may increase
the staff, and pay the same salary to the
old employees. So far as Mr Mackison was
concerned the defenders seem to me to
have taken the latter course. The burgh
surveyer’s office staff increased from 3 in
1868 to 18 in 1906. And it is clear that the
staff was increased from time to time, as I
think Mr Mackison was originally ap-
pointed, with a view to avoid calling in
outside assistance either in connection
with the ordinary or the extraordinary
work of the department.

“These observations are of course directed
to the case made by the pursuers of alleged
implication from the circumstances of an
agreement for separate employment, with
a corresponding obligation to pay at usual
professional rates. It will not avail the
pursuers merely to prove, as I think they
have done, that the circumstances may
have warrantably led to the reasonable
expectation on Mr Mackison’s part of an
increase of salary after the last increase in
1873, or of periodical honoraria. The evi-
dence leaves on my mind a regretful im-
pression that Mr Mackison, partly through
reluctance to bring matters to an issue
(bred of the consciousness that the defen-
ders had in Mr Thomson a servant com-
petent at any time to succeed him in every
part of his work, ordinary and extraordi-
nary) and partly through the vague im-
pression of a legal claim undefined in
quality and extent, grasped the shadow
and missed the substance, which he might
have obtained either in the shape of in-
creased salary or honoraria.

“0Of admissions of legal liability by the
defenders I can find no trace. That other
officials, like Sir Thomas Thornton, or that
Provost Hunter or other individual mem-
bers of the Council held that Mr Mackison
had a legal claim, will not avail. Nor would
evidence that all the defenders as a body,
and all the other officials, thought that Mr
Mackison had an equitable claim to honor-
aria. As to Sir Thomas Thornton, it seems
clear that he thought Mr Mackison under-
paid. Indeed, it is said that in connection
with the 1871 Act Sir Thomas estimated
Mr Mackison’s services at £1000, while Mr
Carter only estimates them at £500, which,
deducting one-third for use of staff and
premises, and giving credit for the £100
paid as honorarium, becomes £234. But in
any case I cannot imagine that a man of
business of the strenuous type of Sir
Thomas Thornton, if he believed, as a
lawyer, that Mr Mackison had a legal claim
against the Town Council, would have been
so remiss in his duty to the Council, a
shifting body of employers, and to the
ratepayers of Dundee, a shifting body of
debtors, as to allow such a claim to run on
from year to year without the question
being brought to an issue while the whole
evidence, oral and documentary, was still
fresh. I go further. I cannot believe that
Mr Mackison ever made it plain to Sir
Thomas that he (Mr Mackison), believed he
had any such legal right. No one ever
associated the policy of drift with Sir
Thomas Thornton.
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“The pursuers have to prove their case,
and their failure to do so is sufficient war-
rant for absolvitor. But it would not be
right to ignore the formidable case made
by the defenders.

“The defenders’ counter case, apart from
the points already dealt with, rests on
. “1. Their advertisement in 1868, and Mr
7254 Mackison’s application.

*“These documents, in their references to
the qualifications of an architect, engineer,
and surveyor, embrace all the qualifications
necessary for the execution of all the work
in the pursuer’s claim. Yet, according to
Mr J. & Mackison, his father has claimed
on the footing that any work involving an
architectural design was outside his official
duties, and falls to be charged as extra
work, his view having been that his official
duties were limited to paving, sewerage,
and roads.

2. The terms of the pursuer’s appoint-

ment.

“Mr Mackison succeeded Mr KHulton,
who did the ordinary duties of his office,
and also extra-ordinary work connected
with the Act of 1865, as well as preliminary
work preparatory to the application for
the Act ultimately obtained in 1871. It
must be held, in absence of evidence to the
contrary, that Mr Fulton neither claimed
nor received any extra payment (except
possibly by way of honorarium) in addition
to his salary, which, beginning at £250,
was gradually increased to £400. In these
circumstances Mr Mackison was bound, if
he meant to take office on a difterent footing
from his predecessor, to have made this
plain either in his appointment or in a
separate document. Sofarfrom the minute
of appointment making this plain it seems
to me that by it Mr Mackison put his
knowledge and skill, so far as relating to
all work for which his training had fitted
him, and his time at the disposal of his
employers. He became bound ‘to devote
all his services to the business of the Com-
missioners’; and he was appointed ‘during
the pleasure of the Commissioners of Police,
with all the ﬁglowers and authorities belong-
ing to the office of surveyor, and subject to
such conditions and regulations regarding
his duties and the mode of performing
them as may be made and prescribed by
the Commissioners from time to time.
The case would have been different if he
bad been asked, and, without any stipula-
tion as to remuneration, had agreed to do,
and actually had done or assisted in doing,
work in another department, say that of
the town treasurer. He could have refused
to do such work; and if he had been
referred to the terms of his appointment,
which bound him to give his whole services
to the business of the Commissioners, he
could have successfully maintained that
the word ¢ business’ only meant work akin
to that regularly done in his department,
and for which he had special training, the
business, in short, of an engineer, an
architect, or a surveyor. But there was
no part of the alleged extra work which he
could have refused to do. If, however, he
was of opinion that there was any part of

the work in this position he had ample
opportunity to bring his view under the
notice of his employers by refusing to do
the work without a special antecedent
arrangement for separate remuneration.
No such antecedent arrangement was ever
proposed by him. I may add that neither
in the advertisement nor in the minute of
appointment is there any reference to the
three Acts of 1850, 1856, and 1865, within
the scope of which it is said that Mr Macki-
son’s official duties were confined.

3. The terms of Mr Mackison’s applica-
tion for an appointment in Liverpool
in 1871, and the testimonials then
obtained by him from the Dundee
Provost, Bailies, and a number of the
chairmen of committees.

‘“ By the testimonials dated 22nd and 23rd
June 1871, and by the terms of his applica-
tion, dated 13th September 1871, Mr Macki-
son would necessarily lead the Liverpool
Town Council to believe that he had been
discharging in Dundee for his salary all the
duties, both ordinary aud extra-ordinary,
falling to his department, and that he was
prepared to do the same in Liverpool.
Believing as I do in Mr Mackison’s high
sense of honour it is facts like these which
lead me to question whether, down to near
the time of his dismissal, he ever believed
that he had, or ever intended to make, a
legal claim against the defenders.

““4, The extra payments to Mr Mackison

on 16th April 1872 and 10th May 1882,

“If the terms of Mr Mackison’s appoint-
ment left his position in regard to extra-
ordinary work in his department uncertain,
the question, on the pursuer’s own showing,
was brought to an issue in 1872. According
to the pursuers, Mr Mackison then made
a claim of about £1000 for services in
connection with the Dundee Police and
Improvement Act of 1871, on the footing
of legal right, conform to the memoran-
dum, although there is no evidence that
that memorandum was ever communicated
to the Commissioners. Assume, however,
in the pursuers’ favour that this com-
munication took place, it was met by an
offer on the part of the defenders’ pre-
decessors equivalent in law and in fact to a
denial of any legal right on his part. A
bare refusal to pay might have merely
meant that the Police Commissioners did
not think Mr Mackison had in point of
fact performed any extra-ordinary services.
But a proposal to pay honorarium, in
response to an application for payment as
a legal right, necessarily implied that, while
be had performed what might be called in
a sense extra services, and while these
deserved to be recognised, he had no legal
right to payment.

*The question having thussharplyarisen.
I cannot reconcile the acceptance by Mr
Mackison of £100 in terms of Mr Farquhar-
son’s letters of 17th and 19th February 1872,
and the receipt of 16th April 1872, and Mr
Mackison’s own entry in the account, with
an adherence by him to the legal claim
which he is said to have made, and with an
agreement that he should be remunerated
as of right for similar future sexrvices. On
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the contrary, I regard this transaction as
involving an abandonment of any such
position, if it was ever taken up, leaving
it open for Mr Mackison thereafter to
represent, as he unfortunately never dlfi,
that if he had been paid an honorarium in
connection with the 1871 Act, he should be
similarly dealt with in relation to other
similar work, and, of course, for the Town
Council to reply that the increases of salary
in 1873 were meant to come in place of any
such payments. The subsequentpayment of
£50 on 10th May 1882, ‘for special and extra
professional services in connection with
the construction of the Perth Road Tram-
ways,” seems open to similar observations.

«5. Mr Mackison’s increases of salary in

1873, making his salary £500,

“The first of these took place within a few
months of the payment of the honorarium
of 16th April 1872, in connection with the
1871 Police Act. It is at least suggestive of
a recognition by the Police Commissioners
that Mr Mackison was now doing more
work than contemplated when his original
salary was fixed at £400, and of a resolution
that, instead of repeating the unsatisfac-
tory, because uncertain, method of hono-
raria, it would be better to prevent all such
questions by an increase of salary. That
Mr Mackison’s salary was not increased
after 1873 was due, I am afraid, to the
known existence of a vague claim on his
part, undefined in amount and uncertain
as to its ground.

“§. The fact that in the accounts of the
Police Commissioners and of the defenders,
made up for purposes of rating and borrow-
ing and for Government returns, their
total liability in connection with the
various matters dealt with in the memo-
randum was calculated, in the knowledge of
the late pursuer and without adverse
comment by him, without reference to the
existence of any of the claims now made.

*On the whole matter, I grantabsolvitor,
with expenses. I negative the existence
of any agreement, express or implied,
between the late Mr Mackison and the
defenders or their predecessors, for payment
to him by them or any of them, for any of
the alleged extra work detailed on record
and in the memorandum. I have indicated
my regret that Mr Mackison did not in
his own interest bring before the defenders
from time to time the large amount of
extra work, both in the way of personal
initiation and of supervision, entailed on
him by the defenders’ various schemes for
the benefit of Dundee (for which, with the
exception of the two sums of £100 and £50,
while his office staff were paid for overtime,
he received no extra remuneration), with
reasonable proposals for increase of salary
or for honoraria. I have fully in mind the
extent to which assistance was rendered to
Mr Mackison from time to time, both in the
way of an assistant engineer and skilled
subordinates. But while I negative legal
obligation on the part of the defenders, I
feel strongly the difference between the
claim for extra work and that made for
arrears of salary as sanitary inspector,
which I have held bad both in law and in

equity. In a question of fair dealing
between man and man, there is much to be
said for some parts of the claim for extra
work ; and the defenders might well con-
sider whether the case is not one for
making a substantial allowance to the
pursuers in the shape of such an honorarium
as I think it clear their predecessors would
have given from time to time had the
matter been put before them by Mr Macki-
son timeously in a reasonably detailed
form and moderately estimated. If Mrp
Mackison neither found Dundee brick, nor
left it marble, it was in his time, and not a
little through his ability and devotion to
duaty, working as he did, year after year,
early and late, often after office hours, and
in his short holidays, that the town was
brought into its present high state of
municipal efficiency.”

The pursuers reclaimed, and argued—The
services for whieh remuneration was
claimed were not within the scope of Mr
Mackison’s employment, and were per-
formed by him on the understanding that
he was to receive suitable recompense
therefor. The circumstances necessary to
make a relevant case of recompense for
extra services at the instance of a servant
were present here. The case differed from
Latham v. Edinburgh and Glasgow Rail-
way Company, July 18, 1866, 4 Macph. 1084, 2
S.L.R. 208, and from Mackenzie v. Baird's
Trustees, 1907 8.C. 838, 4 S.L.R. 555.

Argued for defenders—Mr Mackison was
employed throughout on the one footing,
viz., that of a burgh official, and none of
the duties he performed were outwith his
employment. Increase of business did
not. necessarily imply increase of y—
Fraser, Master andp Servant (3rd e(f), P
475 Bell v. Drummond, 1790, Peake, 45;
Money v. Hannan & Ker, November 19,
1867, 5 S.L.R. 32; Rose v. Earl of Fife,
April 25, 1806, 5 Pat. App. 115. To entitle a
pursuer in a case of this kind to an issue
he must specify three things—(1) the duties
for which he was originally engaged, (2)
the extra duties performed by him, (3) the
agreement to give remuneration for the
extra duties, per Lord Deas in Latham v.
Edinburgh and Glasgow Railway Com-
pany, cit. That test was not satisfied
in the present case. 'When the person
employed was already in the service of the
employer, he was presumed in law to have
rendered the services in respect of his
employment. There must therefore be a
ciear understanding between the parties
as to the extra work and extra payment
therefor, otherwise there was no contract
at all — Mackenzie v. Baird’s Trustees,
cit. Here there was no antecedent agree-
ment. Honoraria were accepted, and
though a claim was made later, it was not
pressed. If Mackison meant it to be a
legal claim he did not insist on it. His
conduct, in short, amounted to waiver.

Av advising—

LorD Low — When the deceased Mr
Mackison (whom for convenience I shall
refer to as the pursuer) was appointed
Surveyor of Police for the burgh o ]I))undee
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in 1868, the Burgh Police and Improvement
(Scotland) Act 1850 was in force in Dundee.

In that Act there was a series of sections |

grouped under the general heading —¢* And
with respect to the improvement of burghs
and to the officers to be appointed by the
commissioners for the purposes of burgh
improvement, be it enacted as follows.”
The first of these sections is the 217th, and
by it the commissioners of police are
authorised to appoint ‘‘a person, duly
qualified, to act as a local surveyor of the
paving, drainage and other works author-
ised under the provisions of this Act,” and
to fix the salary of such surveyor and pay
it out of the assessments. Besides the
paving and maintaining of streets and the
construction of sewers, there are a great
variety of works which the commissioners
are authorised by the statute to undertake,
as, for example, the building of lock-up
houses, prisons, and other places necessary
for the police purposes of the Act, the
provision of fire-stations, the widening of
streets, the provision of a supply of water,
the acquisition and laying out of pleasure
grounds, the provision of public baths,
and other works of a like nature. The
commissioners are also authorised (sec. 327)
to apply to Parliament for powers neces-
sary to enable them to execute works
which they may deem necessary for pro-
moting the health or convenience of the
inhabitants of the burgh.

The Burgh Police Act 1850 continued in
force in Dundee until the passing of the
Dundee Police and Improvement Act 1882,
whereby the Act of 1850 was repealed as
regarded Dundee, and in place thereof
various clauses and provisions of the
General Police Act 1862 were incorporated.
The Act of 1882 appears to have substan-
tially continued to the commissioners all
the powers which they had before, and it
also conferred upon them certain additional
powers, perhaps the most important of
which, so far as this case is concerned,
was power to construct and work certain
tramways. The Act also dealt with the
office of the surveyor of police for the
burgh. Thus by section 2 (interpretation
of terms) it is provided that *‘burgh
engineer’ and ‘surveyor’ are and shall be
synonywmous, and either name shall mean
the surveyor of the commissioners.” Then
by section 16 it is provided that existing
officers of the commissioners shall hold
their offices during the periods of their
appointments or until they resign or are
removed, ‘“and shall be subject to the
provisions of this Act;” and finally by
section 109 of the General Police Act 1862
(which is one of the incorporated sections)
the commissioners are empowered to
appoint a local surveyor in precisely the
same terms as the 217th section of the
Burgh Police Act 1850. I may also point
out that by the 29th section the commis-
sioners are empowered ‘ to appoint at such
salaries and on such terms as they shall
judge meet, clerks, treasurers, collectors,
surveyors, inspectors, and all other persons
whose appointment is not herein other-

. wise ».provided for, to be employed in the
| execution of this Act.” )

The result of these statutory enactments.
seems to me to be that it was the duty of
the burgh surveyor to act for the commis-
sioners 1n carrying out any works which
they were authorised to execute, in so far
as his qualifications rendered him com-
petent to do so. One kind of work which
was done by the pursuer which may fairly
be regarded as not falling within the scope
of his duties as described in the statutes
was the preparation of Parliamentary plans
and estimates, because although the com-
missioners were authorised to apply to
Parliament for powers which they deemed
to be necessary, the promotion of a bill in
Parliament can hardly be regarded as
falling within the description of *‘ works”
authorised by the statutes. It may be that
other work which was done by the pursuer
was in the same position, but that is a
question upon wkich I have not found it
necessary to form an opinion, because, in
the view which I take of the case I am
willing to assume that much of the work to
which this action relates did not fairly fall
within the scope of the duties of a burgh
surveyor as defined by the statutes. It
cannot, however, be maintained that it was
illegal or wlira vires for the commissioners
of police to require their surveyor to do
such work. It seems to me to be a mere
question of contract. I think that it would
have been quite competent for them to
agree to pay their surveyor for such work
in addition to his salary, or to bargain with
him that he should do the work for his
salary.

In this case the claim is, in the con-
descendence, laid upon express contract.
In Condescendence 8 the pursuer avers in
regard to all the work for which he claims
remuneration as being beyond the scope of
his duties as burgh surveyor, that he was
employed by the defenders *“on the footing
and agreement in every case that he was
to be paid the usual professional charges,
under deduction of office charges and ex-
penses.” That is a perfectly relevant aver-
ment, and if it had been proved the only
question would have been as to the amount
to which the pursuer was entitled. But
the averment has not been proved. It is
now admitted that there was no agreement
in regard to the remuneration of the pur-
suer. It is contended, however, that he is
nevertheless entitled to succeed. The argu-
ment was to the following effect :—(1) The
work, or some of it, in respect of which
remuneration is claimed was outside of the
duties which the pursuer was bound to
perform in return for his salary; (2) he did
that work on the instructions of the defen-
ders, or their predecessors; and that being
so (3) it was an implied condition of the
pursuer’s ewmployment that he should
receive reasonable remuneration for his
services,

Now, in the first place, I think that the
inference from the documentary evidence
is that when the Commissioners of Police

appointed the pursuer to be their surveyor
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they intended that he should do any engi-
neering, surveying, or architectural work
in the burgh which they had power to
undertake, and which they considered
necessary to enable them to discharge the
duties incumbent upon them as Commis-
sioners.

The pursuer’s predecessor as surveyor
was a Mr Fulton, who resigned in March
1868, and at a meeting of the Commissioners,
which was held on the 18th of that month,
a resolution was adopted in regard to the
duties which should be laid upon Mr Fulton’s
successor. In the first place, it was resolved
that “‘the person to be appointed in room
of Mr Fulton should do all the duties
performed by Mr Fulton.” Now, in Mr
Fulton’s time the Commissioners had
obtained a private Act of Parliament
transferring to them a number of statute
labour roads and two Provisional Orders
in regard to the widening of streets, and
Mr Fulton appears to have done such pre-
liminary engineering or surveying work as
was required, and to have prepared the
Parliamentary plans and estimates. No
doubt the work of that kind which Mr
Fulton did was small when compared with
the Parliamentary work which the pursuer
was subsequently called upon to do, but
the fact remains that Mr Fualton had done
all the work of the kind which was required
during his term of office.

The resolution then continued—*‘That
he” (Mr Fulton’s successor) *“‘should also
be qualified to be valuator for the burgh
under the Valuation Act and make up the
roll of electors, all as now performed by
the present valuator, and also to perform
the duties of town architect, if these or
either of these duties be devolved upon
him at any time hereafter, and that he be
bound to discharge these duties of valuator
and town architect, or either of them,
when called upon by the Commissioners to
do so, without any additional salary, but
he being to get any additional assistance
necessary for the discharge of such duties,
and to be subject to the control and resolu-
tions of the Board from time to time, and
to hold office during their pleasure.”

I may here say, in connection with the
part of the resolution referring to additional
assistance, that as the work laid upon the
pursuer increased the number of his assist-
ants was also largely increased. When
he was appointed the staff in his office
numbered only three, whereas when his
employment was terminated in 1906 it
numbered eighteen.

Following upon the resolution which I
have quoted the Commissioners advertised
for a surveyor. The terms of the advertise-
ment were these:—‘“The surveyor will
have to superintend the paving, building,
and sanitary departments, including clean-
sing, sewerage, and drainage, and the
charge of streets and buildings, &c. He
must also be qualified as an architect, and
capable to survey and value property, and
generally to do the duties required.”

In answer to that advertisement the
pursuer applied for the appointment, and
in an outline of his professional practice,

which accompanied his application, he
represeuted that he was fully qualified as
a civil engineer, surveyor, and architect,
and that he had had experience of practi-
cally all the different kinds of work which
be was afterwards required to do.

At a meeting of the Commissioners held
upon 24th April 1868, Mr Mackison was
elected surveyor during the pleasure of the
Commissioners and ‘“ with all the powers
and authorities belonging to the office of
surveyor, and subject to such conditions
and regulations regarding his duties and
the mode of performing them as may be
made and prescribed by the Commissioners
from time to time.” The salary was fixed
at £400 a-year (it was however subsequently
raised to £500), and it was further resolved
that the pursuer ‘‘shall devote all his ser-
vices to the business of the Commissioners.”

These documents, although they do not
contain an express stipulation that the
pursuer should do any work of a kind for
which he was qualified which the Com-
missioners might require him to do, appear
to me to come very near to doing so, because
he was to be qualified to do engineering,
surveying, and architectural work, he was
to be subject to the control of the Com-
migsioners, and to such conditions and
regulations in regard to his duties as they
might from time to time prescribe, and he
was to give his whole time to their service.

It is to be observed that while special
remuneration is claimed for a great mass
and variety of work as not falling within
the scope of the pursuer’s duties, there is
no statement in the record as to what in
his view the precise scope of his duties was.
Apparently, however, the footing upon
which the claim is made is that nothing
fell within the pursuer’s official duties ex-
cept work connected with paving, sewers,
and perhaps roads. I gather that that is
so both from the fact that apparently all
other kinds of work are included in this
action, and from the averments in Con-
descendence 11 that the salary was at first
apportioned under these three heads (pav-
ing, sewers, and roads), and latterly under
the first two heads only. It appears, how-
ever, from the evidence that that appor-
tionment was made merely as a matter
of convenience in keeping the burgh
accounts, and that what was called the
“paving” account was really a general
account in which were entered a number
of charges which had in fact nothing to do
with paving. In any view, it seems to me
to be plain that the pursuer could not
maintain that his official work was eonfined
to paving and sewers, because, although
as 1 have already pointed out the statutes
authorising the appointment of a surveyor
specify paving and drainage as work falling
to be done by him, they add ¢ other works
authorised.”

The next importantfact to be kept in view
is that the Commissioners never employed
the pursuer or instructed him to do any
work except in the capacity of burgh
surveyor, The invariable course of pro-
cedure was that when the Commissioners
made up their mind to carry out any work
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they recorded a resolution to that effect in
the minute of meeting, and remitted vo
‘““the surveyor” to carry out the work.
The remit was made in precisely the same
terms whether the work to be done was
work admittedly falling upon the sur-
veyor, or works of construction which are
now said not to have fallen within the
scope of his duties, or the preparation of
parliamentary plans, or whatever the work
might be.

Further, the pursuer never objected when
instructed to do any particular piece of
work that it did not fall within the scope
of his duties, nor did he ever suggest before
doing the work that he would expect to
receive special remuneration, nor, except
on one occasion, to which I shall refer
presently, did he ever afver the work was
done make a definite and specific claim for
remuneration. He, however, upon three
occasions received payments from the Com-
missioners in addition to his salary, and it
is important to see what precisely the
nature of these payments was.

The first time that the pursuer suggested
that he was entitled to additional remunera-
tion was in regard to parliamentary plans
which he had prepared for a Bill which
the Commissioners promoted in Parliament
in 1870-71, which is described as the Dundee
Police and Improvement Bill 1871, When
precisely or in what form the question was
raised does not appear, but I find that
upon 6th February 1872 the Finance Com-
mittee authorised the treasurer to pay
certain accounts, and the minute of the
meeting bears that  with reference to Mr
Mackison’s services they agreed to offer
him an honorarium of 100 guineas, with his

etty expenses of £25, 9s. 10d. in addition.”
t also appears that the pursuer at first
refused to accept that sum as an honora-
rium, but that he ultimately accepted it
and granted a receipt therefor (dated 16th
April 1872) *“as being in acknowledgment
of extra services in connection with the
Dundee Police and Improvement Bill 1871.”
I am unable to see any substantial distinc-
tion between a sum paid in *‘acknowledg-
ment” of services, and a sum paid as an
“‘honorarium” in respect of services; and
it is certain that, by whatever name it was
called, the Commissioners regarded the
payment as being a voluntary payment on
their part, and the pursuer knew that they
so regarded it.

The pursuer received another payment
of £60 from the Commissioners in 1873,
which the receipt bears to be ¢“in full for
my trouble and expense in visiting towns
in England and France for the purposes of
procuring information in regard to cattle
markets and slaughter-houses.” It appears
that the pursuer’s expenses of the visits
referred to in the receipt amounted to
some forty odd pounds, and that the Com-
missioners paid him £60, the excess over
the expenses obviously being a gratuity.
Indeed I do not think the nature of this
payment is disputed or that anything is
founded upon it.

A third additional payment of £50 was
made to the pursuer on 10th May 1882,

The receipt which he granted bears that
the payment was made ‘*for special and
extra professionial services in connection
with the construction of the Perth Road
tramways, as per minute of meeting of
%lsl,?gtramways committee of date 11th July

That payment related to work done in
coustructing a certain tramway which a
private company had been empowered to
construct by an Act of Parliament which
they obtained in 1872, By the Aect, how-
ever, the Commissioners of Police were
authorised to take over from the company
the counstruction of the line, and they exer-
cised that power. It is averred in Cond.
8 that the £50 were paid to the pursuer
“on account of his fees for this work,” and
that ‘“he declined at the time to accept the
£50 as in full payment.” In my opinion
the evidence shows that the payment was
a voluntary payment and was of the nature
of an honorarium. There is indeed an entry
in the tramways account of the Commis-
sioners which at first sight appears to
support the pursuer's contention that the
£50 was a payment of fees due to him. The
account, under the head of ‘“‘engineering
and inspection,” runs thus—
¢‘Services of burgh surveyor and his staff—

Proportion of salaries, brought from pav-

ing, p. 67 . . . . £202 0 0
Williamn Mackison, profes-
sional services (outsdg.) 50 0 0~

That, so far, certainly looks very like an
acknowledgement that the pursuer, in
addition to his services qua surveyor, had
rendered services qua engineer for which he
was entitled to remuneration. The next
entry in the account however seems to
me to show that that was not the case.
The entry is—

“James Thomson, professional services
(outsdg.) . . . £25 0 07

Now, James Thomson was employed in
the burgh surveyor’s office, and it is
admitted that whatever may be said in
regard to the pursuer’s right to additional
remuneration for the work to which this
action relates, that work, in so far as it was
done by the staff in the surveyor’s office,
formed part of the duties which they were
engaged to perform. There therefore could
be no suggestion, and never was any sug-
gestion, that Thomson was entitled to re-
muneration for his services beyond his
salary. The £25 therefore which is entered
in the account as being for professional
services rendered by Thomson represented
a voluntary payment which the Commis-
sioners had authorised to be made to him.
That indeed is not disputed, and everything
points to the £50 paid to the pursuer being
in the same position. The receipt granted
by Thomson for the £25 was in precisely
the same terms as that granted by the pur-
suer for the £50. The minute of 16th July
1878 referred to in the receipts was a minute
of meeting of the Tramways and Turnpike
Roads Committee at which a number of
payments were authorised, and among
others to ‘‘William Mackison, surveyor,
£50,” and to “James Thomson, assistant
surveyor, £25,” the two payments being
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referred to in precisely the same terms.
It is noticeable, however, that Thorpson’s
receipt is dated 15th August 1878, while the
pursuer’s receipt was not granted until
10th May 1882, and I assume (for I do not
think there is any evidence on the point)
that the cause of delay of payment to the
pursuer was that he objected (as he did
when in 1872 the previous payment of the
100 guineas was made to him) both to the
amount and to the terms upon which
the payment was offered to bim.

I have said that upon one occasion the
pursuer rendered an account bringing out
a specific sum as being claimed by him.
That was in 1881, and the matter first
appears in the minute of meeting of the
Tramways and Turnpike Roads Committee
of 30th May in that year. In that minute,
under the heading—*“Engineer’s and other
Charges attending the construction of
Tramways,” it is stated, ‘“The convener
was asked to consider and report,” inter
alia, ‘‘as to the amount to be charged
against the Tramway Company and the
amount to be allowed to the surveyor.”
The words there ‘‘the amount to be
allowed” are somewhat inappropriate if
the account was that of a professional man
whom the defenders had employed, and to
whom they were bound to pay the usual
professionalfees. They are more suggestive
of a money allowance which it was in the
discretion of the committee to give or to
withhold, or at all events, to fix at such an
amount as they might think right.

The next minute of meeting of the com-
mittee is dated 6th December 1881, and
bears that the convener reported upon the
matters remitted to him upon 30th May,
““and the committee resolved to consider
the matter against next 'meeting.” The
pursuer states in the memorandum which
forms the basis of his claim in this action
that the report of the convener was to the
effect ‘‘that in his opinion, and also in the
opinion of the clerk, the fees rendered by
Mr Mackison in connection with this
matter were fair and reasonable.” The
convener’s report may have been to that
effect, but except the statement in the
memorandum there is no evidence that it
was so. There is no written evidence on
the subject; the convener is dead, and the
only member of the committee who was a
witness in the case says nothing upon the
subject.” If the report of the convener was
in the terms stated in the memorandum, it
was, as I shall show presently, never acted
upon. Further, the fees charged might be
fair and reasonable so far as amount was
concerned, but it did not follow that the
pursuer was entitled to enforce payment
of them. That raised another question
altogether.

The minute of 6th December, after the
passage which I have quoted, proceeds—
“The surveyor's notes are annexed to this
minute, and the convener was authorised
to get some further information.” What
is there called ‘““notes” was the pursuer’s
account. That is rather a curious way of
describing an account for professional
services rendered, and seems to me to be

somewhat analogous to the expression in
the previous part of the minute ‘“amount
to be allowed,” because the word ‘““notes”
israther snggestive of material for enabling
the committee to judge what amount should
be allowed than of an account bringing out
the amount which they were bound to pay.

The account itself, if the amounts brought
out in it are compared with the charges
made in this action for the same work,
rather points in the same direction. For
example, the first part of the account
details work done in preparing parliamen-
tary plans and estimates and getting up
evidence. In this action the fees charged
for that work amount to £929, and that
sum is said to represent remuneration for
the work upon the ordinary scale of pro-
fessional fees. In the account, however,
the amount brought out is only £75, which,
even assuming that the £929 was an exces-
sive charge, must have appeared to the
pursuer to be merely a nominal fee. In-
deed the sum of £75 bears very much the
same relation to what is now said to be the
proper fee, as the honorarium of 100 guineas
previously paid to the pursuer bears to the
tfee now charged—between one and two
thousand pounds—for the work in acknow-
ledgment of which the 100 guineas were
paid and accepted.

After the minute of 6th December 1881
no mention of the account appears in any
of the documents until 3rd November 1884,
which is the date of a minute of meeting of
the Tramways Committee. The minute
bears that the committee had before them
the minute of 6th December 1881 ‘““on the
subject of engineer’s and other charges
attending the construction of the tram-
ways,” and the result was that the com-
mittee ‘“‘remitted the matter to the con-
vener” and certain other gentlemen ““to
consider and report.”

That is the last that is heard of the
account. The sub-committee to whom the
matter was remitted never reported, nor
so far as appears did they ever even con-
sider the account. What was the reason of
the sub-committee’s failure to carry out
the remit does not appear. Mr Hunter, the
only member of the committee who was a
witness, and who says that he was all along
of opinion that the pursuer was entitled to
additional payment, can give no explana-
tion. Further, the pursuer himself seems
to have been content to allow the matter
to fall asleep. There is no evidence that he
ever asked the convener or members of the
sub-committee to deal with the matter, and
for the best part of twenty years after the
remit was made he continued to do all the
work which was remitted to him (although
a great partis now said to have been out-
side the scope of his duties) without formal
protest, without any intimation that he
was doing the work upon the understand-
ing that he would receive special remuner-
ation, and without making any specific
claim for such remuneration. No doubt he
all along let it be known, apparently in
conversation with different members of the
council, that he considered that he was
entitled to large sums in payment of extra
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work which he had done, but beyond vague
hints of that kind he did not try to put
the alleged claim into a definite shape until
1903, when he commenced to make up a
statement which was ultimately completed
in 1906.

Even when he did finally make up a
statement of his claim the pursuer appears
not to have done so on his own initiative,
but because he was informed that if he had
a claim he ought to lodge it in order that
the defenders might know precisely what
it was, and might be in a position to deal
with it. The facts seem to be these. In
1900 Mr Hunter was Lord Provost, and he
and Sir Thomas Thornton, who was then
town clerk, pressed upon the Town Council
the desirability of taking up and disposing
of the question of the pursuer’s alleged
claim. Accordingly the matter was brought
up at a meeting of the Town Council on 1st
February 1900. There does not seem to be
any minute of the meeting, but certain
newspaper reports are produced. The
meeting was apparently not a very har-
monious one, and I do not know what the
precise result was, but it is reported that
the town clerk—Sir Thomas Thornton—
referred to the account lodged by the pur-
suer in 1881 and remitted to a committee in
1884, and said that he ‘““had a distinct
recollection of subsequently warning the
convener that Mr Mackisop’s claims should
be disposed of during his life, lest at his
death his executors should make an enor-
mous claim against the Council. However,
the committee really seemed to think that
they should do nothing.”

On 8th February 1900 the matter was dis-
cussed at a meeting of the Lord Provost’s
Committee. Theminute bearsthat—‘After
discussion the committee were unanimously
of opinion that, before the council could
consider as to any allowance or honorarium
to Mr Mackison, all his alleged charges and
claims should be withdrawn and aban-
doned. The clerk wasinstructed tointimate
accordingly.”

That resolution was brought before a
meeting of the Town Council on 1st March
1900, but was not adopted or approved, but
consideration of *‘the alleged charges and
claims” was deferred. The next reference
to the question is in a minute of the Works
Committee, dated 11th August 1902, when
““the committee instructed the burgh en-
gineer to bring up a state of his alleged
claims against the Police Commissioners
and the Council forthwith.” The pursuer
apparently did nothing in the way of carry-
ing out that instruction, and at a meeting
of the Town Council held on 2nd January
1903 it was unanimously resolved-—That
the burgh engineer be instructed forthwith
to state any claim he considers he has
against the Town Council in any of its
capacities, so that the same may be finally
dealt with.”

That resolution was duly intimated to
the pursuer, who then set about the pre-
paration of his statement, which, as I have
already said, was not completed until 1906.
The statement gave the details of all the
work for which the pursuer claimed

remuneration from the time of his appoint-
ment in 1868, but it did not contain any
charges. The pursuer, however, explained
that he was willing to have the amount
settled by a reference to a neutral engineer,
or by a friendly action in Court,

The statement, or memorandum as it
was called, was considered at a special
meeting of the Town Council on 26th March
1906, at which a resolution was passed by a
majority to the effect—(1) that the Counecil
‘““repudiate all liability to pay any re-
muneration in respect of such alleged over-
work,” and (2) that while they were “ready
and willing to pay to the burgh engineer
all sums, if any, which may be due, they
are not in a position, owing to the method
adopted in framing said memorandum, to
make an offer of any sum by way of com-
promise, and can, accordingly, only settie
any claim arising out of said memorandum
under decree of Court.”

In April 1906 the pursuer was required to
do certain parliamentary work in connec-
tion with a provisional order which the
defenders were promoting, but he declined
to do the work without special remunera-
tion. The pursuer was then suspended
from the office of burgh surveyor for a
time, and in July 1906 he was removed
from the office ““in view of his advanced
years and other circumstances.” The
present action was then brought, and the
summons concludes for payment of a sum
of £15,000. That, however, did not represent
the full amount to which the pursuer main-
tained that he was entitled. When the
action was brought the pursuer completed
the memoranduin by filling in the charges,
calculated, he alleged, according to the
ordinary scale of professional remuneration
for the work. These charges amounted to
£45,801, subject to a substantial deduction
for office and staff which were supplied by
the defenders. If that sum was in the
pursuer’s view a debt due to him by the
defenders, I have difficulty in seeing why
he should have restricted his claim to such
a comparatively small amount. The amount
in the memorandum is no doubt excessive,
but Mr Carter and Mr Bennett, engineers
of experience and standing, who gave
evidence for the pursuer, estimated that
reasonable remuneration for the work
detailed in the memorandum would be
from £29,000 to £30,000, under deduction of
staff and office expenses,

Besides the documentary evidence with
which I have mainly been dealing, there is
a large amount of oral evidence upon which
it is necessary to say a few words. A
number of gentlemen who were members
of the Town Council at various times during
the pursuer’s tenure of office, wereexamine
as witnesses on both sides. Those who
gave evidence for the pursuer said that
they had always been of opinion that he
was entitled to'special remuneration for
such work as the preparation of parlia-
mentary plans and the construction of
tramways, which they did not regard as
being properly within his ordinary duties
as burgh engineer. They all admit, how-
ever, that there was never any actual
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agreement with the pursuer, and their
evidence really comes to this, that there
was a general understanding or impression
that the pursuer had an equitable claim for
remuneration for work of the kind to which
I have referred.

Perhaps the most important witness for
the pursuer is Mr Hunter, who was a
member of the Town Council from 1879 to
1902, and Lord Provost from 1887 to 1889
and from 1899 to 1902. Mr Hunter is very
emphatic that his “impression” always
was that the pursuer was to be paid for all
work outside his duties as surveyor, and
he goes so far as to say that in his opinion
all the work specified in the memorandum
is of that description. He admits, however,
that no rate of remuneration was ever
fixed. Now, I need hardly say that I do
not make the slightest suggestion against
Mr Huunter’s honesty as a witness, but I
think that in reading his evidence (which
is that most favourable to the pursuer) two
facts must be kept in mind. The first is
that Mr Hunter was a member of the sub-
committee to which the pursuer’s account
was remitted in 1884, and if he held as
strong views then as he does now in regard
to the pursuer’s right to remuneration for
the work with which the account dealt,
why did he not insist upon the sub-com-
mittee taking the wmatter up and disposing
of it. The second fact is that Mr Hunter
was Lord Provost in 1900 and signed the
minute of the Lord Provost’s Committee of
8th February in that year, which states
that the committee were unanimously of
opinion that before the Town Council could
consider as to any allowance or honorarium
to the pursuer all his alleged claims and
charges should be withdrawn and aban-
doned. Now, I cannot resist the inference
that when Lord Provost Hunter and his
committee passed that resolution unani-
mously their view was that the pursuer had
no absolute right to extra remuneration,
but that he might in fairness be entitled to
an honorarium or voluntary allowance.
That, however, is just what the defenders’
witnesses say was the position of matters.

It is a very striking feature of the case
that while, according to the pursuer’s con-
tention, he was during the whole period of
his service earning from year to year very
considerable sums as remuneration for
extra official work done by him, he should
never have taken any definite steps to
compel payment of what was due to him,
although he knew that his employers were
all along denying liability, but should have
allowed his claims to accumulate, undefined
and unsettled, for some thirty-eight years,
and until, according to his estimate, they
reached the enormous sum of £45,000.

That is undoubtedly a material element
to be considered in dealing with this case.
The delay which occurred cannot indeed be
pleaded as an absolute bar to the pursuer’s
claim, but it throws the burden of proving
the claim entirely upon him. In the case
of CDv. AB(12 R. (H.L.) 86), where it was
contended that an action of declarator of
nullity of marriage was barred by long
silence and delay on the pursuer’s part,

Lord Chancellor Selborne stated the law
in terms which seem to me to be entirely
applicable to the present case. He said,
“Where there is a controversy of fact, delay
in bringing forward the case increases, in
proportion to the length of that delay, the
burden of proof which is thrown upon the
plaintiff.”

1t seems to me that if the defenders are
liable at all it must be on the ground of
contract. I know of no other legal cate-
gory to which their liability, if they be
liable, could be referred. Now, admittedly
no express contract has been proved, and
the question therefore is, whether the pur-
suer has adduced facts and circumstances
which imply a contract to give him special
remuneration for the work in question, or
some of it? The only fact, so far as I can
see, which could be founded on as leading
to such an implication, is that some of the
work, and notably the preparation of par-
liamentary plans and estimates, is not work
of a kind for the performance of which
commissioners of police were by the
statutes authorised to appoint a surveyor.
But that, in my opinion, is not enough.
It is here that the long delay tells against
the pursuer. If the claim had been brought
timeously— for example, if after he was
first employed to prepare parliamentary
plans and estimates the pursuer had brought
an action against the defenders for re-
muneration—the fact that the work did
not properly fall within the scope of a
burgh surveyor’s duties might have raised
a presumption which would have been
sufficient to shift the onus and lay upon
the defenders the burden of proving that
the pursuer had agreed to do the work as
surveyor, and without remuneration other
than his salary. But when it appears that
the pursuer has for nearly forty years
done all the work remitted to him without
additional remuneration, except two or
three voluntary payments, no such pre-
sumption arises. Indeed the presumption
seems to me to be rather the other way,
because when for so long a period a par-
ticular course of dealing has gone on be-
tween the parties, the presumption rather
is that such course of dealing was in accord-
ance with their respective rights.

It seems to me to be established by the
documentary evidence which I have gone
over in so much detail, that from the time
of the pursuer’s appointment the defenders
intended that he should do all burgh work
in which engineering and surveying know-
ledge and skill were required; that they
all along instructed him to do such work as
surveyor; that the pursuer knew that that
was the case; and that in the circum-
stances he must be held to have acquiesced.
My reasons for saying that the pursuer
must be held to have acquiesced are these—
The first work for which the pursuer claims
remuneration was the parliamentary work
in connection with the Dundee Police and
Improvement Bill 1871. He now claims a
very large sum in respect of that work,
but in 1872 he accepted a voluntary pay-
ment from the defenders of 100 guineas.
The next work of the same kind for which
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the pursuer claims remuneration is in con-
nection with the Dundee Tramways and
Roads and Police Bill 1877-78, but here
again he accepted in 1882 a voluntary pay-
ment of £50. Plainly the acceptance of
these payments bars the .pursuer from
claiming any further remuneration in re-
spect of the same work, but I think that
it has also an important bearing upoun the
whole case. The fact that the defenders
declined to give the pursuer any remunera-
tion for the work beyond the trifling
gratuities which he ultimately accepted,
certiorated him, if he did not know before,
that their position was that he was bound
to do all work remitted to him as burgh
engineer without additional or special re-
muneration. By accepting the payments
of 100 guineas and £50 he tacitly accepted
that position as regarded the Bills of 1871
and 1878, and if thereafter he intended to
claim special remuneration for work which
he regarded as being outside of his duties
as burgh surveyor, I think that he was
bound, when such work was remitted to
him, to inform the defenders that if he
was to do the work it must be upon the
footing of being remunerated as if he had
been an independent engineer. But the
pursuer never did anything of the sort,
but continued to the end to do all work
which was remitted to him, without in-
timation before doing it that he must
receive special remuneration, and without
any claim for remuneration after the work
was done beyond vague and indefinite
statements to the effect that he was
entitled to remuneration.

The pursuer’s counsel founded strongly
upon what happened in regard to the
account which the pursuer rendered in
1881. He contended that the fact that the
account was considered instead of being at
once rejected was equivalent to a recogni-
tion by the defenders of the pursuer’s
right to claim some remuneration. I have
already stated the circumstances in regard
to that account, and I do not think that
they support that argument. My impres-
sion is that the idea of paying the account
was never seriously entertained, although
the defenders might have been willing to
give the pursuer an honorarium as they did
upon other occasions. Further, the fact to
which I have already alluded, that the pur-
suer allowed the account to be shelved,
without any effort to get the committee to
consider it, came very near to a waiver of
his claim.

The result is, that although it is impos-
sible not to have some sympathy with the
pursuer, who was a devoted and laborious
municipal servant, I have come to the con-
clugion that he has failed to prove his case,
and that the Lord Ordinary was right in
assoilzieing the defenders.

LorD ARDWALL—TI also have come to the
conclusion that the pursuer is not entitled
tosucceed in thisaction. Iadoptthe ground
of that conclusion stated by Lord ILow,
whose opinion T have had the privilege of
perusing.

LorD DUNDAS—I entirely agree with the

opinion delivered by my brother Lord Low,
and it is, perhaps, superfluous to say more.
But the case is one of great importance to
the parties, and has been the subject of
anxious argument at the bar and careful
consideration by the Court. I venture,
therefore, to express, even at some length,
the views I independently formed in regard
to it, and which lead me to the same
conclusion which your Lordships have
reached.

The late Mr Mackison became surveyor
of police to the Dundee Commissioners in
1868, and continued in that office and (after
1894) as burgh surveyor to the Town Council
until 1906. During this long period he
certainly did a great deal of work; but it
must be kept in view that (leaving out of
consideration the honoraria afterwards
referred to) his salary was more than once
raised and his office staff enlarged from
time to time as the bulk of business in-
creased. The evidence shows that he was
a most conscientious man and an unsparing
worker, though he was slow and dilatory,
and not endowed with the faculty of getting
threugh a mass of affairs easily and quickly.
Tt may be that hewas inadequatelyremuner-
ated for the work he did; it may also be
that, if he had gone about the matter in a
different fashion his employers would have
thought right to make substantial pecuni-
ary recognition of his services from time to
time; but he chose in the end to table, as
matter of legal right, a claim which (even
as now arbitrarily restricted) amounts to
something like thirty years’ salary. The
claim, presented as it is after a lapse of
something like thirty-eight years, is obvi-
ously made under circumstances prima
facie gravely adverse to its success. Tak-
ing matters as we find them, we must
decide this case upon the footing that Mr
Mackison’s claim is pressed as matter of
legal right and obligation ; and, so viewing
it, I am of opinion that it altogether fails.

I shall state as concisely as I can my
principal reasons for this opinion. In the
first place, one observes that the terms of
Mr Mackison’s appointment were very com-
prehensive. The Commissioners’ minute of
24th April 1868 (which was communicated
to him) bears that he was appointed
“during the pleasure of the Commissioners
of Police, with all the powers and authorities
belonging to the office of surveyor, and
subject to such conditions and regulations
regarding his duties and the mode of per-
forming them as may be made and pre-
scribed by the Commissioners from time to
time. . . . It was further resolved that
Mr Mackison shall devote all his services to
the business of the Commissioners.” The
earlier minute of the Police Committee on
17th March 1868 shows that the Commis-
sioners intended the new surveyor to ‘“do
all the duties performed by Mr Fulton,”
his predecessor—and it is in evidence that
Mr Fulton had done, without any question
as to extra remuneration, inter alia, such
Parliamentary work (though it was not
great in volume) as the Commissioners
had had occasion for; to perform the
duties of valuator and town architect,
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if required, without additional salary;
and ¢ to be subject to the control and regu-
lations of the Board from time to time,
and to hold office during their pleasure.”
Accordingly in the advertisement (24th
March 1868) it was, inter alia, expressed that
the new surveyor ‘“must also be qualified
as an architect and capable to survey and
value property and generally to do the
duties required.” Mr Mackison’s applica-
tion for the post emphasises with regard to
his “fitness to discharge the requisite
duties,” his training and qualifications as a
civil engineer, surveyor and architect,
including the surveying of parliamentary
plans, and his intimate association * with
all description of town’s works.” Looking,
then, to the terms of the advertisement,
application, and appointment, it seems to
me quite clear that Mr Mackison’s duties
as surveyor were not limited, or understood
by him to be limited, to mere routine work
in connection with the paving, building,
and sanitation of the town. In my view
most of the work now charged for falls
plainly within the scope of the duties
prescribed to and undertaken by Mr Maeki-
son on his appointment, and I am not
prepared to say that any of it falls clearly
outside that scope. But assuming that
some branches of the work done, e.g.,
parliamentary work, and particuiarly such
work in connection with tramways, could
not fairly be included among the duties
understood and agreed to in 1868, the result
of the case would not, 1 think, be different.
If the work falling under these heads was
periodically and systematically remitted to
Mr Mackison as surveyor, and was done by
him without any sufficient assertion (or
even reservation) of a claim for extra
remuneration—and this is, to my mind, the
true gist of the evidence—he could not I
apprehend, at the end of all, turn round
and demand such remuneration. I greatly
doubt (to say no more) whether Mr Macki-
son had any idea that, under the terms of
his employment, he was entitled to pay-
ment over and above his salary for any of
the work he was doing, or thought until
gquite recent years of making or pressing
such a claim,

Certain contemporaneous writings under
his own hand seem to me to be of impor-
tance as indicating his views as to the
scope of his employment. In 1871, three
years after his appointment to Dundee—by
which time he had had considerable work
to do in connection with parliamentary
promotion—Mr Mackison became a candi-

date for the post of burgh engineer to the .

Corporation of Liverpool. In his letter of
application he set forth his ¢‘ very extensive
practice in all the departments of my pro-
fession,” including, inter alia, the surveys
and preparation of parliamentary plans,
&c., for railways, town improvements, and
water supply.” He also said—* My present
duties in Dundee are very similar to those
now embraced under the department of
burgh engineer for Liverpool” These
words are important when one considers
that it was part of the ‘“general duties” of
the Liverpool engineer ¢ (a) to prepare all

plans and sections for deposit, pursuant to
standing orders, with respect to all street
improvements, water-works, or other works
undertaken by the Council, which are
within the province of the Health Com-
mittee, or the Improvements Committee,
or the Water and Baths Committee, unless
otherwise ordered by the Council, and to
prepare all othersurveys, plans,and sections
required by the Council or any committee
thereof not relating to the corporate
estate under the managementof theFinance
and Estate Committee; (b) to report upon
all matters specially referred by any com-
mittee to the borough engineer.” Then
again Mr Mackison was in the habit of
making up from time to time, for the infor-
mation of his employers, statements as to
the duties of the burgh surveyor’s staff and
the work of the office in its various depart-
ments. One of the most elaborate of these
statements, dated 3lst January 1879, con-
tains a good deal that is worth noting in
regard to this case. The work under the
engineering department is stated to consist
(amongst a great variety of items) of ‘‘the
preparation of preliminary plans and esti-
mates for projected tramways and relative
reports. Thepreparation of plans, sections,
estimates, statistics, and cartoon plans, and
superintending the lithographing of par-
liamentary plans, when required, has been
undertaken by this department. . . . The
making surveys, taking levels, making
plans and sections, drawing out specifica-
tions, . . . obtainingtenders for tramways,
and checking contractor’s offers after being
opened.” The architectural department of
the office was stated to consist, inter alia,
in ‘“the preparation of the preliminary
sketches, and probable estimates of addi-
tions to and alterations on the various
buildings under the management of the
Police Commissioners, such as markets,
public baths, police buildings, and police
and fire engines stations, police stables,
&c., and the working plans, specifications,
occasional schedules of quantities, and
detailed drawings and working copies of
same; and obtaining tenders. . . . The
preparations of the service notice plans
requisite on owners and others interested
for acquiring properties.” In an appended
¢list of works in progress in the paving,
sewerage, improvement, and tramways,
&c. departments,” there is included, inter
alia, “Tramways--Perth Road, Lochee
Road, and Ward Road—Contracts Nos. 1,
2, 3, 4, and 5, £25,251, 19s. 8d4.” Later a
similar ¢ Statement of the principal work
of the burgh engineer’s department,” dated
13th May 1887, and issued under the hand
of Mr Mackison as burgh engineer, began
with the observation that ‘‘it would be
difficult to give a fully detailed statement
of all the duties of this department, the
works and duties being so varied and
subject to continual augmentation; but
the following will give the Commissioners
a fair idea of the nature and extent of
the work done.” Then followed a carefully
stated summary of the works and duties
of the department, including the *tram-
ways department,” and bearing repeated
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references to the preparation of parlia-
mentary plans and sections, and the like
business. In the last paragraph of this
staterment Mr Mackison noted that the
average sum expended per annum during
the preceding thirteen years on the burgh
engineer’s staff was £1204, and it appears
that this sum included his own salary.

One comes now to consider the actual
history of the earlier (and most significant)
items of Mr Mackison’s present claim. The
first of these items relates to ¢“the Dundee
Police and Improvement Bill 1870-71,” for
which a very large sum is now demanded.
But it appears that he was offered, and
accepted, the sum of 100 guineas, ‘“being
in acknowledgment of extra services in
connection with” that Bill. The receipt
for this payment is produced. The second
item of charge is in a similar position. It
relates to the preparation of plans and
other work in connection with tramways.
Here, again, Mr Mackison was offered, and
accepted, a honorarium of £50, *“being for
special and extra professional services;”
and it is to be observed that on this occasion
a honorarium of £25 was awarded in pre-
cisely similar terms to Mr Thomson, who
was Mr Mackison’s assistant, for his corre-
sponding servicesin the same affair. Ipause
to note incidentally that in January 1873
Mr Mackison was offered, and accepted, a
honorarium of £60 in full of his trouble and
expense in visiting towns in England and
France for the purposes of procuring in-
formation in regard to cattle markets and
slaughterhouses. Now, it seems to me
that Mr Mackison’s acceptance of these (no
doubt well deserved) honoraria for his
extra services in connection with the first
and second mattersin whichhewasengaged,
and in connection with which he now seeks
to claim remuneration upon the footing of
an outside employment, is a pregnant fact
in the case. It goes, as I think, not only to
absolutely negative his claim in regard to
these particular items, but also to indicate
very strongly that he had at those dates
no idea of any legal right to make or
enforce a claim for extra remuneration
in regard to other matters which he after-
wards maintained to have been outside the
scope of the duties he was appointed to
perform. .

The next, in historical order, of Mr Macki-
son’s items of claim stands in a somewhat
different position. It arose out of ‘“The
Dundee Street Tramways, Turnpike Roads,
and Police Bill 1877-78.” In October 1881
Mr Mackison, it seems, submitted to the
Tramways, &c., Committee of the Com-
missioners a report countaining a detailed
statement of contracts and relativeaccounts
in regard to the tramway extension. The
committee’s minute of 6th December 1881
bears that under reference to their minute
of an earlier meeting on 30th May, “in-
structing the convener to consider and
report as to the amount to be charged
against the Tramway Company, and the
amount to be allowed to the surveyor for
engineering and other charges, the con-
vener reported, and the committee re-

solved to consider the matter against next
meeting. Thesurveyor’s notes are annexed
to this minute, and the convener was
authorised to get some further informa-
tion.” Mr Mackison’s annexed *“‘notes”
consisted of a sort of account for work
done by him, under slump figures, amount-
ing in all to over £700. The Tramways
Committee met again on 3rd November
1884, when they had before them their
minutes of 30th May and 6th December
1881 ““on the subject of engineer’s and
other charges attending the construction
of the tramways,” and they remitted  this
matter” to a sub-committee ‘to consider
and veport.” The only member of this
sub-committee examined as a witness —
%robably the only survivor — ex-Provost
unter—says:—*‘1 don’t think the matter
was ever taken up by that sub-cormmittee,”
and the fact appears to be so. This was
certainly a loose way of going about the
matter. But I think that Mr Mackison, for
his part, if he really thought he had a legal
claim for this sum of over £700, and was not
merely suggesting a foundation for some
such honorary recognition of his services
as had been made and accepted on previous
oceasions, was bound to have, and would
have, taken means to remind the Commis-
sioners of the matter and insist upon a
satisfactory disposal of it, instead of re-
mainisr gquiescent and accepting instruec-
tions ior, and performing (as he did) year
after year without remonstrance or demur,
work of the same character as that for
which he latterly asserted a right to extra
payment over and above his salary. And,
on the other part, it seems to me incon-
ceivable that a body of business men such
as the sub-committee in question, with able
advisers at their hand to remind them of
theirduties,should have allowed this matter
to go to sleep, as they did, if they had any
idea that it involved a considerable and
arapidly increasing legal claim which would
have to be some day met and satisfied.
There is a large bulk of evidence as to the
attitude of the Commissioners and the
Town Council during the long period in
question in regard to Mr Mackison’s ¢“claim”
for extra remuneration. The majority of
the witnesses say that they never con-
sidered the claim to have any legal founda-
tion, and even those adduced for the pur-
suer do not, I think, put the matter higher
than to say that there was throughout a
general impression or understanding that
Mr Mackison ought to be paid, upon some
quite undefined footing, extra remunera-
tion over and above his salary in considera-
tion of the work which he performed. I
quote one or two passages, taken more or
less at random from the pursuer’s witnesses.
Mr Perrie says, in examination-in-chief—
T understood he was to be paid
extra. . . . (Q) Did you understand that
Mr Mackison was to do the work on less
terms than an outsider would have done
it?—(A) I did not understand what he was
to do it for. All I understand was that
from his position as engineer he had a
claim, but what that claim was I did not
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xnow and did not form any opinion. He
had a claim to be paid for the work he did,
but the amount of it I had not considered.”
Mr Stevenson depones—‘There was a
very common impression outside that Mr
Mackison had some claim, the nature of
it I did not understand. . . . (Q) When
you went into the Town Council did you
hear anything said about the idea in regard
to Mr Mackison’s position?—(A) Yes; I
heard statements made in committees
which caused me to believe that Mr Macki-
son had a claim, but how it was calculated
. I never understood.” Again, Mr M‘Culloch
says—‘‘ There was a very strong impression
that he ought to be remunerated very hand-
somely for all the extensive work he did
outside his own work. (Q) Wasn't there
a general idea that he had served the Cor-
poration with a lot of hard work and for a
Iong time and that some recognition over
and above his salary ought to be given?—
(A) It was a duty in equity.” All this—
and I have quoted only from the pursuer’s
witnesses—fits well enough with the view
that if Mr Mackison had continued as he
began upon the footing that a recognition
might now and again be suitably made by
way of honorarium for arduous labour
creditably performed his employers would
(as I think the proof amply indicates) pro-
bably not have been backward in so recog-
nising his services as surveyor. But it in
no way, to my mind, establishes that they
ever assented to, or that he ever asserted,
a legal claim of the character put forward
in this action. Witnesses are brought on
both sides who depone as to what the late
Sir Thomas Thornton said upon the subject,
and it is certainly matter for regret that
that gentleman is not available to speak
for himself. But I think that the gist of
what Sir Thomas is reported to have said
comes to no more than that he on various
occasions expressed the view (which sub-
sequent events have proved to be a very
wise one) that the Council as business men
would do well to give Mr Mackison some
money payment and be done with it, as
trouble might probably arise in the event
of his death and of a claim of some sort
being maintained by his executors.
Another aspect of the case, which was
strongly founded upon by the defenders’
counsel, arises on a consideration of the man-
nerin which Mr Mackison rendered, year by
year, the accounts of his department to the
city treasurer, allocating the departmental
expenses against the particular works per-
formed in it without any note or hint of
reservation in regard to the enormousclaim
for his own extra remuneration which he
latterly tabled and sued for. The incon-
venience, not to say injustice, to the rate-
payers of Dundee which would arise if this
supervenient claim were to be sustained by
the Court is obvious enough, apart from
the evidence of Mr Stiven, the treasurer.
I do not say that if the claim were other-
wise well founded it would be absolutely
barred by Mr Mackison’s method, or want
of method, in rendering his accounts, year
after year, in the manner above indicated ;

but I think his actings in this matter lend
considerable countenance to the view that
he never, until recently, had any idea of
making the enormous claim which he in
fact did make, and which, though greatly
modified in an illogical and arbitrary
fashion, is still insisted in.

The crucial averment upon record is
(Cond. 8) to the effect that Mr Mackison
was employed, in regard to the matters
therein detailed, “on the footing and agree-
ment in every case that he was to be paid
the usual professional charges, under deduc-
tion of office charges and expenses.” That
is a relevant enough averment of a case
based on contract. But the pursuer’s coun-
sel frankly admitted that no ‘“agreement,”
in the proper sense of the word, to that
effect is proved, or indeed ever existed ;
and from what I have already said I think
it is equally clear that the same must be
affirmed as to the existence of any definite
or substantial ‘“footing ”—whatever that
may mean—upon which a legal claim to
any part of the sum sued for can be based.
I believe I have now summarised the prin-
cipal points of this voluminous case; and
the result seems to me to be that the action
fails entirely. I consider, for the reasons
expressed, that if and in so far as any part
of the work in respect of which it is now
sought to make a charge did not fall fairly
within the understood and agreed scope of
Mr Mackison’s appointment, such work
was imposed upon him, as surveyor, by
definite instructions from time to time, and
accepted and performed by him in that
capacity, without any, or at all events any
sufficient, protest or reservation of a claim
fqr extra remuneration; and that, while
his employers might have been quite
willing, if the matter had been put to them
in that way, to award him occasional
honoraria, as circumstances seemed to
warrant, there never was any undertaking
or understanding of any sort to recognise a
claim on his part for extra remuneration
as matter of legal right or upon any agreed
or definite ‘““footing.” My impression, as
already stated, is that Mr Mackison never
really thought he had a right to make any
such claim, or intended to do so, until
matters came to a head in the latter years
of his life.

A suggestion was made by counsel—and
there are passages in the evidence which
lend it some support—to the effect that
Mr Mackison may have had the idea in his
mind, but deliberately refrained from ren-
dering accounts for extra remuneration
from fear that he might by so doing lose
his situation as a servant at will. But if
this be, as it may be, the true solution of
the matter in fact, it seems to me to be
equally fatal to the success of this action;
because on that hypothesis Mr Mackison—
for a definite reason, well or ill founded—
deliberately refrained from tabling his
claim, and accepted and performed all the
work he was instructed by his employers
to do as part of his salaried duties, and
without protest or reservation.

In whatever aspect the case is viewed, it
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seems to me that the pursuer cannot suc-
ceed, and that the Lord Ordinary’s inter-
locutor is right and ought to be adhered to.

LorD JUusTICE-CLERK—I agree.
The Court adhered.

Counsel for Pursuer (Reclaimer)—Dean
of Faculty (Dickson, K.C.)—Sandeman—
Lowgon. Agents—Macpherson & Mackay,
S.8.C.

Counsel for the Defenders (Respondents)
—Hunter, K.C.—Chree. Agents—Morton,
Smart, Macdonald, & Prosser, W.S

Thursday March 18.

SECOND DIVISION.
[Lord Salvesen, Ordinary.

HOGARTH & SONS v. LEITH COTTON
SEED OIL COMPANY.

Shipping Law—Carriage of Goods—Con-
tract for Delivery from Ship’s Tackles—
Landing into Shed at Expense of Con-
signee—Custom of Port—* Indefinite”—
“ Uncertain”—“ Not Uniform, Universal,
and Notorious”—Inconsistent with Con-
tract.

The bills of lading under which a
cargo was carried from Bombay to
Leith, provided that the cargo should
be ““delivered from the ship’s tackles
(where the ship’s responsibility shall
cease) at the aforesaid port of Leith.”
The cargo consisted of bags of three
different commodities, marked by nine-
teen different marks and deliverable
to eight different consignees. On the
arrival of the vessel the shipowners
refused to deliver into the consignees’
lorries at the ship’s side, and landed
the whole cargo into shed, where it
was assorted according to the various
marks. The shipowners thereafter
raised an action against the consignees
to recover the expense of ‘“shedding”
the cargo, and averred that it was *‘the
custom of the port of Leith for ships
discharging mixed or general cargoes
similar to” the one in question, ‘“* with a
variety of distinguishing marks and
deliverable to a number of receivers, to
send the cargo into shed and thereafter
assort the several parcels according to
the various marks at the expense of the
consignees.”

Held, after a proof, that as the
custom averred by the pursuers was
(1) indefinite and wuncertain, (2) not
uniform, universal, and notorious, and
(3) inconsistent with the contract, it
could not be imported into the con-
tract, and the defenders were therefore
not liable.

Messrs Hugh Hogarth & Sons,the managing

owners of the steamship ‘‘Baron Fairlie,”

raised an action against the Leith Cotton

Seed Oil Company, concluding for, inter

alia, the sum of £20, 13s. 6d.

VOL. XLVI.

The following narrative is taken from the
opinion of Lord Ardwall:—*The pursuers
in this case are managing owners of the
s.s. ‘Baron Fairlie’ of Ardrossan, and for
the purposes of this action represent the
whole owners thereof. The defenders are
a company carrying on the manufacture of
cotton seed oil and cotton cake, and for the
purposes of this action represent the
receivers of a cargo of cotton seed, bone
meal, and Kurdee cake carried by the said
vessel from Bombay to Leith under bills of
lading of which No. 10 of process is a
specimen.

““ By the said bills of lading the pursuers
undertook to deliver the cargo ‘from the
ship’s tackles (where the ship’s responsi-
bility shall cease) at the aforesaid port of
Leith.’

“The cargo counsisted of 52,424 bags of
cotton seed, 18,280 bags of bone meal, and
727 bags of Kurdee cake.

““These bags were distinguished from each
other by nineteen different varieties of
marks. The cargo was shipped under
twenty-seven separate sets of bills of lading
representing different portions thereof, and
there were eight consignees or receivers of
the cargo. The pursuers having had con-
siderable difficulty in delivering from the
s.8. ‘Gloamin’ a cargo of a somewhat
similar nature but not so much mixed, in-
timated to the defenders before the ship
arrived that the entire cargo would pro-
bably have to be treated as an ordinary
general cargo to be landed by the ship’s
porters or stevedores, and assorted in shed,
the cost of ‘shedding’ to be paid by the
defenders. In reply the defenders gave a
note of the bags of cotton seed consigned
to them, and intimated that all the bags
bearing their marks would be weighed and
sampled separately on board the steamer,
and would be loaded on to the lorries direct
ex ship by their own porters. They further
intimated that if the seed was put into
shed by the pursuers’ men, it would be
entirely at the pursuers’ own expense.
Some further correspondence followed,
which shows very clearly the positions
taken up by both parties from the first.
The < Baron Fairlie’ arrived in Leith on 5th
February 1907, and the discharge of the
cargo started at ten o’clock that day. The
pursuers refused to deliver the cargo into
the defenders’ lorries, which were ready to
receive it at the ship’s side, and landed the
whole of it into shed and assorted the
various bags there according to their marks
and the bills of lading, and delivered their
portion of the cargo to the defenders out
of the shed. In the present action they
seek to recover, inter alia, the defenders’
proportion of the expense of putting the
cargo into shed and weighing it there,
amounting to 6d. or 7d. per ton, or in all
£20,13s.6d. It ought here to be mentioned
that the present is a test case, and repre-
sents much more than that amount.

““The defenders maintain that under the
contract between them and the pursuers
contained in the bills of lading they were
entitled to delivery from the ship’s tackle
at the ship’s side. The pursuers maintain
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