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ported by the terms of the advertisement.
1 desire to reserve my opinion as to how
far a newspaper can be made responsible
without averments of negligence for the
publication of anadvertisement which was

rima facie innocent and non-injurious,
{iecause I think that the position of a
newspaper may in some respects be differ-
entiated from that of a person who in

ood faith repeats words which might
lgmve a calumnious meaning. I say that,
because actions of this kind directed against
newspapers which recéive and insert ad-
vertisements in the ordinary course of
their business, must be more carefu_lly
looked at than when we are dealing with
statements by private individuals affecting
their neighbour’s reputation. This adver-
tisement which the defenders were asked
to insert was prima facie perfectly inno-
cent, and I think it is open to question how
far apart from negligence they can-be
made responsible for its insertion, even if
it bore a calumnious meaning in the parti-
cular circumstances of the pursuers.

LorD KINNEAR — I concur with Lord
Salvesen in reserving my opinion upon the
question to which his Lordship has re-
ferred. We do not require in this case to
consider the extent of a newspaper’s lia-
bility for publishing an advertisement
apparently innocent when there are no
circumstances before them to create a sus-
picion in the minds of their managers that
some imputation is intended against some
particular person,

The LorD PRESIDENT was absent,

The Court recalled the interlocutor of the
Lord Ordinary and assoilzied the defenders.

Counsel for the Defenders (Reclaimers)—
Morison, K.C. — Mair., Agents—Weir &
Macgregor, S.8.C.

Counsel for the Pursuers (Respondents)—
J. R. Christie— A. A, Fraser. Agents —
Galbraith Stewart & Reid,.S.S.C.

Friday, July 15.

FIRST DIVISION.

GENERAL BILLPOSTING COMPANY,
LIMITED ». YOUDE AND OTHERS.

Diligence — Arrestment — Damages for
Wrongous Dismissal — Creditor of Dis-
missed Servant Uses Arrestment before
Servant has Made Claim or Raised Action
—Validity of Arrestment.

Held (rev. the Lord Ordinary, Mac-
kenzie, the Lord President diss.) that
a claim of damages for illegal dis-
missal can be effectually arrested so
as to give the arresting creditor a pre-
ference over the sum of damages
recovered, although at the date when
the arrestment was used the dismissed
servant had made no claim, judicial or
extra-judicial, against his employers.

Qbservalions (by the Lord President)
on the maxim of the civil law Actio
personalis moritur cum persona, and
on Auld v. Shairp, December 18, 1874,
2 R. 191, 12 S.L.R. 177, July 14, 1875, 2 R.
940, 12 S.L.R. 611.

The General Billposting Company, Limited,
having theirregistered office at No.16 North
St Andrew Street, Edinburgh (pursuers
and real raisers), raised an action of multi-
plepoinding against Robert Youde, Porto-
bello (common debtor), Henry Lindon Riley,
barrister, 3 Percy Street, Liverpool, Walter
Angus Ellis, Official Receiver in Bank-
ruptcy, Sunderland, and others, in which
they sought to have it declared that they
were only liable in once and single payment
of the sum of £2000 contained in a decree
of the Sheriff of the Lothians and Peebles
atEdinburgh, dated 25th May 1909, whereby
the Greneral Billposting Company, Limited,
were found liable to the said Robert Youde
in the sum of £2000, and that to such of
the defenders or to such other person as
should be found at discussing of their rights
to the same.

Claims were lodged by, infer alios, the
Elld Henry Lindon Riley and Walter Angus

18,

The facts of the case and grounds of the
claims appear in the opinion of the Lord
Ordinary (MACKENZIE), who on 1st February
1910 repelled the claim for Henry Lindon
Riley, and found him liable in expenses to
Walter Angus Ellis, official receiver of the
estate of Robert Youde.

Opinion.—‘“ The fund in medio in this
multiplepoinding is a sum of £2000 awarded
as damages to Robert Youde for illegal
dismissal by the General Billposting Com-
pany, Limited. Youde’s appointment as
managing director of the company was
terminated on 23rd August 1907, A Sheriff
Court action to recover damages was raised
in January 1908, the Sheriff-Substitute
decerned in favour of the pursuer on 15th
April 1909, and the case was settled by
joint-minute on 25th May 1909.

“On 3lst March 1909 a receiving order
was pronounced in England against Youde,
and the claimant Walter Angus Ellis
became the receiver. On 19th April 1909 the
receiver intimated a claim to the General
Billposting Company for all money pay-
able to Youde under the above-mentioned
decree. On 18th June 1909, at a meeting
of Youde’s creditors held in England, it
was resolved that Youdeshould be adjudged
a bankrupt. An order of adjudication was
gla,de against him by the Court on the same

ay.

“The receiver claims that he has a prefer-
ence on the fund as against the claimants
who now remain in the competition.

“ The first of these is Henry Lindon Riley.
In September 1907 he raised an action in
the Court of Session against Youde for
payment of £241, 17s. 10d. On the depend-
ence of this action, on 3rd September 1907,
he arrested the sum of £300 in the hands of
the General Billgosting Company. Decree
for £217, 14s, 8d. and expenses was pro-
rllé)&nced in the action on 13th November
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“Riley claims a preference in virtue of
his arrestment being prior in date to the
receiving order and the arrestments used
subsequently.

“The answer by the receiver is that at
the date of the arrestments there was
nothing arrestable in the hands of the
arrestees. The arrestments in security
were used on the 3rd September 1907. At
that date no claim had been made by
Youde against the General Billposting
Company. The Sheriff Court aétion was
not brought until January 1908. Youde’s
claim against the company was truly con-
tingent at the date of Riley’s arrestment,
and could not therefore be the subject of
arrestments. In support of Riley’s claim
the passage in Ersk. Prin., iii, 6, 4, was
founded on. It is there stated that claims
depending on the issue of a suit are not
considered as future or contingent debts;
for the sentence-when pronounced has a
retrospect to the period at which the claim
was first founded. The authority cited for
this is Wardrop v. Fairholm, M. 4860, but
there the action to enforce the claim had
been raised and was in dependence when
the arrestments were used. This is not
authority for saying that before any claim
has been made or action raised arrestments
can be used. I think the receiver’s position
as regards Riley’s claim is sound. This
claim will therefore be repelled. [His Lord-
ship dealt with certain other claims depend-
ing on arrestments made on 27th May 1909.]

‘“‘Repel Riley’s claim, reserving as to
ordinary ranking.”

The claimant Henry Lindon Riley re-
claimed, and the case was heard on 4th
March 1910.

Argued for the reclaimer—The right to
damages vested on the date of dismissal
ipso jure, and ipso faclo prior to any pro-
ceeding or decree for its constitution—-
Neilson v. Rodger, December 24, 1853, 16 D.
325, Lord Wood at 329, and his dictum to
that effect had been adopted and endorsed
by Lord Neaves in Auld v. Shairp, Decem-
ber 16, 1874, 2 R. 191, at p. 201,12 S.L.R. 177.
The dictumn had, it was true, been qualified
to some extent by Bern's Execulor v.
Montrose Asylum, June 22, 1893, 20 R. 859,
30 S.L.R. 748, which decided that the right
to institute an action of damages for per-
sonal injuries did not transmit to the
executor of the injured person. Lord
Neaves’ opinion was also referred to in
Hendry v. United Collieries, Limited, 1908
S.C. 1215, by Lord Kinnear at p. 1218, 45
S.L.R. 944, and in the House of Lords, 1909
S.C. (H.L.) 19, by Lord Shaw at p. 25, 46
S.L.R. 780. Any claim of a moveable
nature might be arrested even though the
power to make it effectual and the ascer-
tainment of the sum due depended upon
the issue of an action, and ‘“‘the sentence,
when pronounced, has a retrospect to the
period at which the claim was first founded”
—Ersk. Inst., iii, 6, 6 ; Ersk. Prin., iii, 8, 4;
Wardrop v. Fairholin & Arbuthnot, 1744,
M. 4860, Similarly, a claim for personal
injuries transmitted to the injured person’s
trustee in bankruptcy—Thom v. Bridges,
March 11, 1857,19D.721. They admitted that

a spes successionis was not capable of arrest-
ment — Trappes v. Meredith, November 3,
1871, 10 Macph. 38, 9 8.L.R. 29. Decree in
Youde’s action merely constituted the debt.
The debtor obligation to account existed,
or was “first founded,” from the date of
the wrongful act. It was the obligation to
account which was the proper subject of
attachment—American Mortgage Company
of Scotland v. Sidway, 1908, S.C. 500, 45
S.L.R. 880; Marshall v. Nimmo & Com-
pany, December 18, 1817, 10 D. 328; Bell’s
Com., vol. ii, p. 71; Bell’s Prin., 2276. An
arrestment might be good though the
arrester could not raise a furthcoming to
make it effectual without the assistance of
his debtor (the common debtor) constitut-
ing his debt by obtaining decreein an action
against the arrestee, for an arrestment
might be valid though the arrester had not
the power to wmake it effectual—Chambers’
Trustees v. Smiths, April 15, 1878, 5 R.
(H.L.) 151, 15 S.L.R. 58; Corse v. Muster-
ton, 1705, M. 767—even though the debt or
right arrested might be subject to defeas-
ance—Chambers (cit. sup.). [In answer to
Lord Skerrington they admitted that an
arresting creditor could not constitute in
a furthcoming a claim of damages for
breach of contract.] Reference was also
made to Lindsay v. London and North-
Western Railway Company, January 27,
1860, 22 D. 571; Smith Cunninghame v,
Anstruther’s Trustees, March 16, 1869, 7'
Macph. 689; Crawcour v. Graham, February
3, 1844, 6 D. 589.

Argued for the claimant and respondent
(the Official Receiver) — The passages in
Erskine relied on by the reclaimer, and the
case of Wardrop, did not cover the present
case. ‘‘First founded” was ambiguous,
but they submitted a claim was not founded
uuntil made. In Wardrop action had been
raised by the injured person before arrest-
ment was made, and fictione juris the date
of the debt was taken back from its real
date, the date of decree, to the date of the
summons. The present case could not be
brought within the dictuin of Lord Kinnear
in Heron v. Winflelds Limited, December
11, 1894, 22 R. 182, at 185, 32 S.L.R. 137.
There was no debt in the hands of the
arrestee at the time of the arrestment
which he was bound to discharge to the
common debtor; neither was there at that
time any pecuniary fund as referred to in
Bell’s Prin. 2273 and Bell’s Com., vol. ii, p.
72, nor a fully-contracted obligation to
account,asin American Mortgage Company
of Scotland (cit. sup.) and in Marshall v.
Nimmo & Con(lipany (cit. sup.). The case
of Thom v. Bridges (cit. sup.) was a case of
a going action. Reference was also made
to Reid v. Morison, March 10, 1893, 20 R.
510, 30 S.L.R. 477.

At advising—

LorD JoHNsTON—In this case a claim of
damages for illegal dismissal from an
appointment arose against his employers,
the General Billposting Company, Limited,
to Robert Youde, their managing director,
on 23rd August 1907, the date of his dis-
missal. He did not raise his action against
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the company until January 1908, and his
claim was not settled by decree in terms of
joint-minute until 25th May 1909.

Meantime, after the claim of damages
arose, but before the action to enforce the
claim was raised, Henry Lindon Riley, a
creditor of Youde’s, raised an action against
him, on the dependence of which he arrested
on 3rd September 1907 in the hands of the
General Billposting Company. During the
dependence of this action, in which Riley
did not get decree until 13th November
1909, a receiving order against Youde was
pronounced in England on 3lst March, and
he was adjudged bankrupt on 18th June
1909. The Official Receiver disputes the
validity of Riley’s arrestment, and claims
in this multiplepoinding a preference over
the sum ultimately recovered by Youde,
which is the fund in medio in this multiple-
poinding. The Lord Ordinary has sustained
the objection to Riley’s claim. :

With reference to a Scottish case, it is
well not to use the brocard actio personalis
moritur cum persona, because, though
there is no real doubt about the meaning
of the expression when applied in Scots
law, the term actio personalis is not used
with scientific accuracy, and is open to
criticism, if not misconstruction. But
without using this controversial term, 1
think that it may be said with accuracy
that it is recognised by the law of Scotland
that an action for strictly personal wrong,
whether to the person or to the reputation,
dies with the person.

Although to this rule an exception has
been admitted in the case of Neilson ¥.
Rodger, 16 D. 325, to the effect that if the
action has been raised in the lifetime of the
party it transmits. To this decision there
is a strong dissent by Lord Justice-Clerk
Hope, but the case has been recognised as
ruling practice—Darling v. Gray & Sons,
19 R. (H.L.) 31, per Lord Watson—and, as
was pointed out by Lord M‘Laren in Brown
v. Montrose Asylum, 20 R. 859, it must be
treated as an exception to a general rule.
Moreover, many of the dicta of the Judges
in the majority are of doubtful soundness;
amongst others the statement by Lord
Wood, that such a claim not only vests
ipso jure and ipso facto prior to any pro-
ceeding or decree, but is assignable and
transmissible,

But where the claim is for personal injury
and at the same time for patrimonial loss
resulting from that injury, it has been held
in Awld v. Shairp, 2 R. 191, that the claim
transmits, not by reason of the personal
injury, but of the patrimonial loss. That
decision has been canvassed. But so long
as it stands it is binding on me, and I can-
not read the judgments of the majority of
the Court as determining anything else
than what I have stated. The claim of Dr
Auld’s widow in her own right may be set
aside. But apart from that speciality, the
action was viewed, as undoubtedly it sub-
stantially was, as an action for reparation
for the injury which her husband had sus-
tained, and which she, qua his executrix,
had sustained (per Lord Gifford at p. 208).

Her title to sue that action was indubitably

sustained. Where their Lordships in the
majority indicated doubt was as to the
relevancy—as to whether the widow gua
executrix had set forth a relevant case for
damages either for personal wrong or patri-
monialloss, Butthisquestion of relevancy
would have arisen in the same way, and to
precisely the same effect, had her husband
survived and been himnself the pursuer. I
cannot more clearly express my view of the
transmissibility of such an action as the
present than by vreferring to Lord
Neaves’ opinion, at p. 200, where his
Lordship instances the very case of the
loss of a situation. If, then, an action
with the mixed ground of personal injury
and patrimonial loss transmits to represen-
tatives, a forfiori must a claim which is
purely for patrimonial loss as a claim of
damages for breach of contract. "And what
transmits to representatives is, I think,
assignable. But assume that it does not
follow that what is assignable is also arrest-
able. "What, then, is the objection to the
arrestability of a claim of damages which
the party injured has not yet put in suit ?
It is said to be contingent, but that I
think is a misconception. It may be ill-
founded, but if it is not ill-founded it has
accrued from the date of the breach, and
the only question to be determined is its
measure. If the claim is good though the
amount be unascertained, it cannot be said
that from the date of the breach there was
nothing due to the common debtor, and
therefore nothing to arrest until an action
to constitute the claim is brought. ¢ It is
theobligation toaccount which is the proper
subject of attachment” (Bell’s Com. ii, 71),
and the obligation to pay what may be
found due is surely the equivalent of an
obligation to account.

It is also suggested as an objection to the
transmissibility that the wrong which is
the foundation of the action is capable of
being condoned. And so it is. But such
condonation would form a defence equally
against the original party wronged as
against his representatives. But that plea
does not in my opinion go to the transmis-
sibility. And it is not altogether immate-
rial to remember that the competition in
this case is between two parties both claim-
ing in a representative character, and that
the one who takes the plea under considera-
tion is standing on the ground that there
was in fact so little condonation that the
parbty injured, and whom as judicial
assignee he represents, had made and pro- .
secuted a claim to a successful result. I
cannot think that, when the defence of
condonation cannot be stated, a party un-
able to pay his debts can be heard to void
his creditors’ diligence by gratuitous sur-
render of a claim which might be made
effectual to their benefit, either directly or
through a trustee in his sequestration.

LoRD SKERRINGTON — The question in
this multiplepoinding is whether a claim
of damages for illegal dismissal can be
effectually arrested so as to give the arrest-
ing creditor a preference, although at the
date when the arrestment was used the
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dismissed servant had made no claim, judi-
cial or extrajudicial, against his former
employers. The dismissed employee subse-
quently to thearrestment broughtanaction
for damages and got decree for £2000. This
sum forms the fund in medio. The compe-
tition is between a creditor of the dismissed
employee, who used arrestments in the
hands of the employer within a month
after the dismissal, and the official receiver
in bankruptey, who claims to be vested in
the estate of the employee. The arrest-
ment was long prior in date to the receiv-
ing order, but the Lord Ordinary has
repelled the claim of the arresting creditor

“on theground thatat the date of the arrest-
ment no claim had been made against the
employers and no action had been raised.
Counsel for the official receiver argued
that the diligence of arrestment applies
only to debts in the proper sense of the
term, and has no application to a claim of
damages unless and until such claim has
been constituted by decree. He argued
that in the present case no debt actually
existed until the decree for payment of
damages was pronounced, but he admitted
that by a legal fiction the debt must be
deemed to have come into existence at the
date when the action of damages was
raised. It followed that the arrestment,
being prior to the action, attached nothing.
No authority was quoted which in any way
supported this contention, and in my opin-
ion it is both novel and unsound.

I have always understood that, with cer-
tain exceptions (such as bills of exchange
and alimentary rights) any jus crediti for
payment of a sum of money may be arrested,
and no principle or authority was adduced
in favour of the view that the diligence
applies only to debts in the narrow sense
of the word. In treating of arrestment
the institutional writers speak of ‘*debts”
as the ordinary subject of the diligence,
but they make it clear that (with certain
exceptions already referred to) any claim
for money or jus crediti of a moveable char-

_acter may be arrested. Thus Bell (Com. ii,
68) says that during a debtor's lifetime
arrestment is ¢ the sole diligence for attach-
ing his personal claims.” Erskine (iii, 6, 2)
says that by arrestment the debtor *“in a
moveable obligation” is prohibited “to
make payment of his debt or perform his
obligation.” He also states (iii, 6, 6) that
“every claim competent upon moveables,
though its validity or extent may depend
on theissue of a suit,” is arrestable. Fur-
ther, I have always supposed that a claim
of damages for breach of contract comes
into existence at the date of the breach,
though it may not at that date be certain
whether the injured party will or will not.
bring an action of damages. Somewhat to
my surprise counsel for the arresting credi-
tor conceded that such a creditor cannot
constitute in a furthcoming a claim of
damages for breach of contract, though he
admitted that an arresting creditor may in
such an action constitute a direct claim ex
contraetu, however complicated that claim
may be. Noreason and no precedent was
cited in favour of this supposed distinetion,

and I am of opinion that it is unfounded.
In Galloway v. Gardner (1838,1 D, 74) the
Lord Ordinary (Moncreift) and the Second
Division had to consider a furthcoming fol-
lowing on an arrestment of a claim of dam-
ages for breach of warrandice. They re-
pelled the objection that the debt alleged
to be due in virtue of the warrandice clause
had never been constituted.

The argument on both sides was compli-
cated by reference to the fact that certain
claims are of such a personal character
that they cannot be constituted by an
arresting creditor in an action of furth-
coming. Thus a tradesman who wasunable
to recover payment of his account from
a lady customer would probably not be
entitled to use arrestments in the hands
of a male acquaintance of the lady and
thereafter to counstitute in a furthcowming
a claim of damages for breach of promise
of marriage or seduction. Cases of this
kind constitute an exception to the general
rule stated by Mr Bell to the effect that
‘““the arrestor ought to be considered as
having by his diligence acquired every
right which is in the original creditor and
every remedy for enforcing payment as
well as establishing the debt which was in
him”—ii, p. 67 note; 7th ed., p. 64. I do
not need to consider whether the claim of
damages in the present case was or was
not of this personal character, seeing that
the employee himself raised action and
obtained decree. He thereby converted
his illiquid claim of damages into a judg-
ment debt, but in my opinion the arrest-
ment affects the debt as it did the claim,
and entitles the arresting creditor to a
preference. It was not, as I understand,
disputed that an arrestment of an illiquid
claim is in the ordinary case effectuval,
notwithstanding that the claim has subse-
quently beeun constituted by decree.

The Lord Ordinary’s judgment proceeds
upon the view that there can be no liability
for damages until a claim has been made
either judicially or at least extrajudicially
by the party aggrieved. This view seems
to me to be unsound if it means anything
more than is comprised in the four follow-
ing propositions, each of which is a truism
— (1) an act which in ordinary circum-
stances would be a breach of contract or
a delict is not wrongful if it was done with
the antecedent authority of the person
who otherwise could have complained of
it; (2) a wrongful act may be ratified by
the party entitled to complain, and if so
ratified it ceases to be wrongful; (3)a claim
of damages may be discharged like any
other pecuniary claim; and (4) certain
claims of damages arising out of breach
of contract or out of delict are of such a
personal character that they cannot be
enforced unless the sufferer himself chooses
to bring an action against the wrongdoer.
This last proposition, as also the possibility
in every case of ratification or discharge,
indicate that difficult questions may arise
ag to the rights of arresting creditors where
the common debtor is unwilling fo sue or
has attempted to waive any claim he might
otherwise have. The possibility of such
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questions does not in my opinion support
the general proposition that there is no
liability for damages in respect of breach
of contract or delict unless and until an
action is raised or a claim is intimated.
The opposite is I think obviously true where
a claim of damages is purely patrimonial ;
in other words, where a claim is capable

of being measured on a purely commercial

basis and where its amount would not be
affected by any reference to the character
or feelings or sufferings of the injured
party. It can hardly be suggested that the
principle of the case of Bern’s Execulor,
20 R. 859, would prevent an executor from
instituting an action of damages against
a person who had wrongfully destroyed
the property of the testator. Nordo I see
any reason why such a claim should not
be constituted by an arresting creditor in
a farthcoming. In defence to such an
action it would be open to the defender to

prove that he acted with the authority of-

the owner of the property destroyed, or
that the owner had subsequently but prior
to the arrestment ratified the act or dis-
charged his claim. On the other hand, if
the claim was not purely patrimonial but
was a personal one of the kind referred
to by Lord M‘Laren in his opinion in
Bernw's Executor, I am disposed to think
that an arresting creditor could not enforce
the claim by action of furthcoming unless
and until the injured party had successfully
prosecuted the action and obtained decree
in his favour. In this respect an arresting
creditor is in my opinion in a less favour-
able position than gn executor who is
entitled to make himself the pursuer of
an action instituted by the author. Once,
however, that such a claim has been con-
stituted in an action at the instance of
the injured person, it is established that
a claim of damages came into existence
at the date of the breach of contract or
delict complained of, and there remains no
obstacle to the efficiency of the creditor’s
arrestment.

For these reasons, I am of opinion that
the Lord Ordinary’s interlocutor should be
recalled, and that the case should go back
to him for further procedure.

LorD PRESIDENT — I have found this
question one of great difficulty, but I have
come in the end to the conclusion that the
Lord Ordinary is right, and am of opinion
that his judgment should be affirmed. I
do not think that the question is in any
sense covered by authority, and I do not
think it easy to resolve on principle.

T do not think that the argument against
the validity need at all be rested upon a
contention that arrestment is limited to
““debts” in the narrow sense of the term.
Such a contention would, I think, be vain.
As little, however, is it possible to say that
every claim which an individual may make
against another is arrestable in the hands
of that other. And it is not to my mind
a satisfactory solution when such claims
are instanced to say simply that they are
exceptions to the rule, That always leaves
the question open, if this case is not also

an exception to the rule, and gives no
assistance in determining that vital con-
sideration. :

The only general rule that I can deduce
is that arrestment is only possible where
there is a present liability to account. By
present I mean at the date of the arrest-
ment. I deduce this from a consideration
of the things which admittedly are and
the things which admittedly are not liable
to arrestment.

The simplest case is a debt. That is
arrestable if it is contingent (Erskine).
And under the head of contingency will
be reckoned a debt alleged and denied, and
the ultimate existence of which depends on’
the issue of a suit.

In the case of a debt proper thereis an
obligation to pay, and an obligation to
pay necessarily includes an obligation to
account, But there may be an obligation
to account when at the moment there is
no obligation to pay. A familiar example
is a share of a partnership, or as was
affirmed by us the other day in the
case of American Mortgage Company of
Scotland, Ltd. v. Sidway (1908 S.C. 500), a
share in a limited company. In both these
cases there may be nothing actually at the
moment due. In other words, the furth-
coming will be available to realise, but
only according to the tenor of the obliga-
tion to account.

On the other hand, a pure future debt is
not arrestable because there is no present
obligation either to pay or to account.

Now let me turn from debts to claims,
pecuniary or otherwise. Claims can arise
in three ways-—by operation of law, by
contract, by delict.

Operation of law may really be regarded
in the light of an enforced contract which
creates the debtor and the creditor, and
contracts unilateral may embrace all the
cases where the creditor owes his right to
bounty, e.g., the right of a legatee to be
paid by the executor. Prima facie, there-
fore, instances in these cases might be
treated in the same manner in which T have
treated simple debts. ‘

But what of claims arising out of delicts ?
It is here that the difficulty of stating a
general rule that arrestment applies to all
“claims” is at once felt, because admit-
tedly the claims in respect of certain
delicts are not arrestable before the claims
are made or actions raised.

Lord Skerrington has given one illustra-
tion where no one could suppose an arrest-
ment could be good or a furthcoming
available. Actions in respect of slander
might be safely added. And though not
so obvious, yet I think equally safely,
a claim for damages for personal injury.
Now, why is this? It will not do to say
because the claim arises out of delict;
because admittedly if action was raised for
seduction or slander or damages for per-
sonal injury an arrestment in the hands of
the defenders to such an action would be
good, and the quality of the claim—i.c., as
arising out of delict and not out of con-
tract, is obviously not affected by the fact
that action is raised. The real reason
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seems to be that in these cases there isno
present liability to account until either a
claimis made or action is raised. This may
not be the case with all claims arising out
of delict, but it seems to be the case where
the wrong needs to be stated as such by
the injured, or, in other words, depends for
its quality of wrong upon the attitude
assumed by the injured party. .

It remains to apply this test to the ques-
tion before us. It seems to me that claims
for “ wrongous dismissal,” although aris-
ing under a contract, is in this province
rather to be assimilated to a personal claim
arising from delict than to a claim for
ordinary breach of contract. In other
words, I think there has to be a personal
attitude assumed or an election made by
the person concerned before you can say
whether the dismissal was wrongous or
not, The term of service may be fixed, and
the employer, before the end of that term,
may say Go. But the servant may be
delighted to go, and the dismissal is only
shown to be wrongous if the servant pro-
fesses ability and willingness to continue
to perform his part of the contract. The
moment he raises action that is determined.
But until he does so, I do not see that there
is a present liability to account.

It may not be amiss to consider for a
moment the question of transmissibility.
I agree with Lord Johnston that transmis-
sibility does not necessarily settle arrest-
ability. But I also agree with him in
thinking that if a claim is transmissible
it may go a long way to show that it is
arrestable. In the term transmissibility I
do not wish to include voluntary transmis-
sion by assignation, but to restrict it to
transmissibility from the dead to theliving.
Voluntary assignation is obviously no test
—e.g., ordinary debts are assignable and
arrestable; a spes successionisis assignable
but not arrestable.

As to actio personalis moritur cum per-
sona, I regret I cannot agree with my
brother Lord Johnston that that is recog-
nised by the law of Scotland. The expres-
sion if translated refers to a division of
actions known to the Roman law but not
known to the law of Scotland; if para-
phrased, it refers to a doctrine of English
law which was never adopted in the law
of Scotland eo nomine.

The case of Bern’s Executors, which was
heard by Seven Judges, decides that a claim
for damages for personal injury does not
transmit, and that decision would doubtless
cover a case of damages for slander pure
and simple. But it is said that Awld v.
Shairp decided that if there is a patri-
monial as well as a personal loss the
claim is transmissible; and the alleged
wrong in Auld v. Shairp was slander, but
not slander pure and simple, but slander
with, so to speak, a patrimonial conse-
quence. I think it is certain that Auld v.
Shairp decided no such thing, and as the
case has been often quoted I think it
necessary to examine it somewhat nar-
rowly. I think it can be demonstrated
that Auld v. Shairp, owing to the peculiar
course of the action, really decided nothing

as to these matters, though there were
dicta which I shall examine.

Mrs Auld, the widow of a Madras College
master, raised an action against Principal
Shairp for damages. Her complaint was
that Shairp by means of a libeilous com-
munication to the Duke of Portland, the
patron of the Humanity Chair in St
Andrews University, and by means of his,
Shairp’s, illegal acting in retaining the
occupancy of the said chair after he had
been appointed Principal of the University,
had prevented the Duke appointing Auld,
as he otherwise would have done according
to promise made. ’

The defender, inter alia, pleaded (1) no
title to sue, (2) irrelevancy, (3) so far as the
slander was concerned, privilege.

The Lord Ordinary repelled the first plea
only, without so far disposing of the others,
and granted leave to reclaim. The Inner
House at the first discussion upheld that
decision, but solely on the ground that as
Mrs Auld averred that she had suffered
pecuniary damages that was conclusive as
to title if she had a relevant case, which
they left over for further discussion.

The case was then put out for discussion
on the relevancy, but after argument they
allowed a proof before answer, i.e., without
pronouncing on the relevancy.

The proof was led, and when the case
was disposed of the Court held, first, that
Shairp having been all along de facto Pro-
fessor of Humanity, any contention as to
the legality of his continuing to be so after
he was appointed Principal might be raised
between him and the patron or the uni-
versity authorities, but could not be raised
by a person whose only title lay in the
fact that if there was a vacancy he had
been promised that he would be appointed;
and second, that the alleged libellous com-
munication being privileged, and there
being no evidence of malice, action could
not lie on that head. Both these pleas
were good as against the merits, i.e., would
have been good if the action had been
raised by Mr Auld in his life; and conse-
quently in the end the decision did not and
could not affirm the proper transmissibility
of a good claim by Auld to his widow,

While this I think is certain, it is, I
confess, to my mind equally clear that
supposing, for instance, there had been
malice found against Shairp, the Judges
in the Inner House who tried the action
would have held that this claim trans-
mitted to Mrs Auld. But then in so doing
they would have run counter to the Seven
Judges case (I mean in principle, for of
course the case itself was subsequent) of
Bern’s Executors. For they would have
gone on Lord Neaves' dictum— “If an
injury is done causing damage, a civil
debt immediately arises, which may be
sued for in a civil court, and that action
passes against the representatives of the
party who did the injury, just as any other
action of debt does. It appears to me that
it must equally pass and transmit to the
heir and representative of the injured
party, who, unless his predecessor has
forgiven it, which is not to be assumed,
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has acquired right -to a debt which may
be enforced with all the usual diligences,
arrestment on the dependence, and every-
thing of that kind which can be used in
any other action.”

That dictum covers it. But it cannot
live with the Seven Judges case. I think
Lord Trayner, who was a dissentient in
the Seven Judges case, was quite right
when he cited Lord Neaves’ authority for
his dissent, though for the reasons given
I do not think he could claim the anthority
of the judgment.

Now the Seven Judges case is binding on
me, and, further, I agree with it. I am
therefore justified in rejecting as overruled
the dictum of Lord Neaves — the result
being in my mind clearly that Auld v.
Shairp is devoid of all authority whatso-
ever except for the proposition for which
no one cites it, viz., that a communication
from a principal of a university to the
patron of a chair regarding the appoint-
ment to the chair is privileged.

The question of transmissibility of claims
for damages for breach of contract isto a
certain extent mixed up with the question
of the transmissibility of the contract
itself The ordinary contract can be trans-
mitted in every sense; that for personal
service cannot. The executor cannot offer
to perform his part of the contract of
personal service; as little, I think, can
he affirm whether he will treat a de facto
dismissal as a. wrongous dismissal,

It is obvious that the moment action is
raised all difficulty vanishes., Then this
becomes an election to treat what has
happened as a wrongous dismissal, a
present demand for damages, and a
present liability to account and pay con-
tingent only on the success of the action,
and that is all that the only authority
cited, namely, the old case Wardrop v.
Fairholm & Arbuthnot (M. 4860) actually
decided.

On the whole matter, though not with-
out, difficulty, I agree with the ILord
Ordinary that this arrestment attached
nothing, and not having been repeated
after action raised cannot compete with
the universal title of the Commissioner in
Bankruptcy.

LorD M'LAREN and LORD KINNEAR were
absent at the hearing.

The Court recalled the interlocutor of
Lord Mackenzie dated 1st February 1910,
sustained the claim of Henry Lindon Riley,
and remitted the case to the Lord Ordinary
to proceed as accords; found the claimant
Walter Angus Ellis, Official Receiver of the
Estate of Robert Youde, liable in expenses
to the said Henry Lindon Riley since the
date of lodging his claim; and remitted
the account thereof to the Auditor to tax
and to report to the Lord Ordinary, to
whom granted power to decern for the
taxed amount thereof.

Counsel for the Claimant and Reclaimer
Henry Lindon Riley — Graham Stewart,
K.C. —J. H. Millar. Agent — James
M<William, 8.8.C.

Counsel for the Claimant and Respon-
dent the Official Receiver of the Hstate of
Robert Youde — Wilson, K.C. —Hon. W.
Watson. Agents—E. A. & F. Hunter &
Co, W.S,

Wednesday June 15.

FIRST DIVISION,
[Lord Salvesen, Ordinary.
LAIRD & SON v. BANK OF SCOTLAND
AND OTHERS.

Bankruptcy — Right in Security — Bill of
Lading — Delivery Order — Holder for
Value and in Good Faith—Illegal Pre-
Jerence—Act 1696, c. 5.

A cargo of timber was purchased by
A, who accepted bills for the price,
and in return for his acceptance re-
ceived the bills of lading blank en-
dorsed. The sale was induced by
fraudulent representations on the
part of A. The cargo was on arrival
stored with a firm of timber measurers
subject to A’s orders. Thereafter A,
in return for advances, granted certain
delivery orders to the lenders, to whom
the bills of lading were handed over.
At the date of these transactions A
was in fact in great pecuniary diffi-
culties though still carrying on busi-
ness. A having become bankrupt
within sixty days of the granting of
the delivery orders, and the sale having
been reduced on the ground of A’s
fraud, the cargo was claimed by (1)
the unpaid sellers, (2) the liquidator on
A’s estate, and (3) the grantees of the
various delivery orders.

Held (diss. Lord Johnston on the
question of good faith as brought out
in the evidence) that as the grantees of
the delivery orders had no knowledge
of A’s fraud in inducing the sale, they
were holders in good faith and for
value, and consequently that where
the logs assigned had been specifically
identified, the grantees had acquired a
good title to the timber, valid against
the unpaid vendors and the liquidator.
Per Lord Kinnear — ¢“There is no
wrong done to any one in dealing with
an insolvent person in such a way as to
keep his business going for a time so
long as the person dealing with him
confines his transactions to those for
full value” — Lord Mansfield’s state-
ment of the principle in Foxcroft, 1760
2 Burr 931, applied.

Held, further, that a delivery order,
although specific and duly intimated
to the custodiers of the timber, which
had been granted in substitution of a
prior delivery order which was not
specific, was invalid, it being granted
in furthersecurity of a prior debt with-
in sixty days of granter’s insolvency,
contrary to the Act 1696, c. 5.



