218

The Scottish Law Reporter— Vol LIX, [MWiegans Trs. v. M'Wiggan,

eb. 25, 1922,

moveable estate, and the negation of the
character of heritable or real estate, in the
light of the context of the private legisla-
tion in which it occurs ? For it appears to
me to be legitimate and necessary to keep
in view the general objects and purposes of
these private Glasgow Lioan Acts, as already
stated, in construing the section, and I do
not think that the language used, which is
the language of the promoters, ought to be
construed so as to give it an effeet which is
entirely foreign to these purposes, unless no
other reasonable reading of it which is in
keeping with them, and will satisfy it, can
be arrived at.

As has been pointed out, these mortgages
not only possess the quality of containing
an obligation for payment of interest, but
also that of being in the form of a charge
on and conveyance of lands and interest in
lands. Now whether the legal effect of
this latter quality would or would not have
been to attract to the mortgages the need
for complying with the more cumbrous
forms applicable to landed rights, it was
plainly desirable to provide, so as to put
the matter beyond doubt, that the mort-
gages should ““not be of the -nature of
heritable or real estate,” but should be
moveable, and be transmissible a morte
or inter vivos, as such. Such a provision
was in the interest both of the promoters
of the private enactment and of mortgage
holders, and was quite germane to the
general objects and purposes. of the private
Iegislation in question. And it is perfectly
clear that it was at least a purpose of the
‘enactment in section 85 to make provision
for the transmissibility of the mortgages as
moveable estate. The section expressly
says so. This being so, I think the section
is thereby sufficiently satisfied, without
any need for going on to attribute to its
promoters and to the Legislature an inten-
tion to operate by means of it a restriction
on the testamentary powers of mortgage
holders who might die leaving relicts, and
an enlargement of the legal rights of such
relicts beyond what the general law of
Scotland accords to them. The Glasgow
Corporation had no conceivable interest
as borrowers-in obtaining an enactment
enlarging the legal rights of relicts in their
mortgages, and it was in no way to the
interest of, or attractive to, lenders that
their powers of testamentary disposition
over mortgages taken out by them should
be so restricted.

In so far as section 85 does not specific-
ally provide for the transmissibility of the
mortgages as moveable property, although
charges on land, it only uses general lan-
guage declaring their moveable quality. In
this it does no more than, ex hypothesi of
the argument, does the Act of 1661 in its
main enactment which makes them ‘‘ move-
able bonds.” The mortgages are ‘“born”
equally under both statutes. The general
Act of 1661 goes on to provide that such
bonds, although moveable, sl}all not be
subject to jus relictee. The private enact-
ment in section 85 of the Glasgow Corpora-
tion Act of 1905 does not say expressly
anything to the contrary. And, for the

reasons which I have indicated, I am unable
to read it asimplying a prevision so foreign
to the objects and interests of its promoters.
If an enactment so arbitrary in character
from the point of view of its promoters had
been intended by them and approved by
the Legislature I think 1t would have
appeared in express terms instead of being
concealed in a general affirmation of the
moveable quality and negation of heritable
or real quality of the mortgages in a section
expressly dealing with the subject of their
transmissibility.

I agree with the conclusion arrived at by
the Lord Ordinary, and am of opinion that
his interlocutor should be adhered to.

The Court pronounced this interlocutor—

¢ Alter said interlocutor by substi-
tuting the word ‘moveable” for the
word ¢heritable,’ and by deleting the
word ‘not,” all occurring in head (2)
thereof: Quoad uléra adhere to the said
interlocutor: Remit to the Lord Ordi-
nary to proceed as accords, and decern.”

Counsel for the Pursuers and Real Raisers
and certain Claimants — Mitchell, K.C. —
Ingram. Agent—Walt. M. Murray, S.S.C.

Counsel for Defender and Reclaimer —
Sandeman, K.C.— Keith. Agents-—Arch.
Menzies & White, W.S.

Counsel for Claimant Graham M‘Wiggan
S—g%ﬂ:‘es. Agents—Arch. Menzies & White,

Counsel for Claimant George Kinsey
Stewart—Mitchell, K.C.—Patrick. Agents
—Bowie & Pinkerton, S.8.C.

Wednesday, February 22,

SECOND DIVISION.
ROBERTSON’S TRUSTEES w.
MAXWELL.

Succession — Husband and Wife — Jus
relicti — Act 1661, cap. 32 — Bonds and
Debenture Stock — Whether Heritable or
Moveable quoad Jus relicti.

A testatrix conveyed her whole means
and ‘estate, heritable” and moveable,
to trustees for certain purposes, but
made no provision in favour of her hus-
band. The trust estate included (a) a
bond for £1500 by the Trustees of the
Gly{de Navigation, (b) £410 North British
Railway Company 3 per cent. deben-
. ture stock, and (c¢) £200 Caledonian Rail-
way Company 4 per cent. debenture
stock. In a question with the hus-
band’s trustee as to whether these
securities fell to be included in the
personal estate of the testatrix, and
eonsequently taken into account in the
computation of jus relicti—held that the
securities in question formed part of
her moveable estate in accordance with
the provisions of the Clyde Navigation
Consolidation Act 1858, under which the
bond was issued, and of section 23 of
the Companies Clauses Act 1863, to
which the debenture stock was subject.
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The Clyde Navigation Consolidation Act
1858 (21 and 22 Vict. cap. cxlix), sec. 61, is
quoted infra.

The Companies Clauses Act 1883 (26 and
27 Viet. cap. 118) enacts — Section 23 —
‘ Debenture stock, with the interest thereon,
shall be a charge upon the undertaking of
the company prior to all shares or stock
of the company, and shall be transmissible
and transferable in the same manner and
according to the same regulations and pro-
visions as other steck of the company, and
shall in all other respects have the inci-
dents of personal estate.” .

Samuel Maxwell and others, the trustees
acting under the trust - disposition and
settlement of Mrs Jahet Drysdale or Robert-
son, Dunfermline, first parties; Captain
Robert Maxwell, 2/73 Malabar Infantry,
India, and others, the residuary legatees
under the testator’s trust - disposition and
settlement, second parties; and Robert
Robertson Forrester, solicitor, Broxburn,
as trustee and executor acting under the
general disposition and settlement of the
deceased James Robertson, retired station-
master, who resided at Gray’s Mill Farm,
Slateford, Midlothian, third party, pre-
sented a Special Case for the opinion and
judgment of the Court.

The Case stated—*1. The deceased Mrs
Janet Drysdale or Robertson, who resided
at Plane Tree House, Torrie, Dunfermline
(hereinafter referred to as the truster), died
on 9th June 1920 survived by her husband,
the now deceased James Robertson, retired
stationmaster, who resided at Gray’s Mill
Farm, Slateford, Midlothian.... 2....The
said trust-disposition and settlement con-
tained no provisions in favour of the trus-
ter’s husband, the said James Robertson. . . .
3. The said James Robertson died on 2lst
April 1921 leaving a trust-disposition and
settlement dated 1st, and registered in the
Books of Council and Session 26th April
1921, by which he appointed Robert Robert-
son Forrester, solicitor, Broxburn, to be his
sole trustee, executor, and administrator,
and assigned, disponed, and bequeathed to
him the whole heritable and moveable estate
wherever situated which should belong to
him or over which he might have power of
disposal in trust for the purposes therein
specified. . . . 4. The first parties gave up
‘an inventory of the personal estate of the
truster, and were duly confirmed as execu-
tors foresaid conform to testament testa-
mentar in their favour dated 14th October
1920. The amount of the personal estate
as given up in said inventory after deduct-
ing debts and funeral expenses is £8733.
5. The following bond and debenture stock
form part of the truster’s estate, viz.—
(a) Bond for £1500 dated 7th March 1893 by
the trustees for the Clyde Navigation in
favour of the truster (then Miss Janet Drys-
dale), repayable 15th May 1900, bearing
interest at the rate of 34 per cent. per
annum, subsequently increased to 5 per
cent., payable half-yearly. The bond was
renewed from time to time, and by the last
minute of renewal, dated 2nd October 1917,
the principal sum is rega,yable on llth
November 1922, By the Clyde Navigation

Consolidation Act 1858, section 61, it is pro-
vided that ¢ All bonds to be granted by the
Trustees and all monies to be advanced and
lent on the security of the rates, works,
lands, and properties of the Trustees, shall be
moveable or personal estate and transmis-.
sible as such, and shall not be of the nature
of heritable or real estate.” ... (d) £410
North British Railway Company 3 per cent.
debenture stock. (e) £200 Caledonian Rail-
way Company 4 per cent. debenture stock.
With regard to these last two mentioned
stocks, the security for repayment of the
principal sums is the whole undertakings of
the respective companies, comprising herit-
able and moveable subjects. Interest on the
stock is payable half-yearly, but there is no
fixed date when the stock is redeemable.
. . . 6. The third party, as representing the
said James Robertson, has claimed jus
relicli out of the estate of the truster, and
in connection with said claim questions have
arisen as to whether the various securities
above mentioned are heritable as regards
the rights of the husband of the truster, and
accordingly do not fall to be taken into
account in the computation of the jus
relicti, or whether they are moveable as
regards said rights and fall to be taken into
account, and it has been found necessary
to have these questions judicially deter-
mined. 7. The first parties do net think it
necessary te submit any contention. 8.
The second parties contend that the various
investments above referred to are heritable
as regards the rights of the husband of the
truster, and are not subject to jus relicti.
9. The third party contends that the vari-
ous securities above mentioned are move-
able as regards the rights of the hushand of
the truster, and as such fall to be taken into
account in the computation of jus relicti,
payable to the third party as representing
said husband the now deceased James
Robertson.”

The following question of law was sub-
mitted for the opinion and judgment of the
Court—** Do the following items of the
truster’s estate, or any and which of them,
fall to be taken into account in the compu-
tation of the jus relicti payable to the third
Earty as representing the deceased James

obertson:—(a) The said bond by the Trus-
tees of the Clyde Navigation . . . (d) The
said £410 North British Railway Company
3 per cent. debenture stock ; and (¢) The said
£200 Caledonian Railway Company 4 per
cent. debenture stock ?”

Argued for the second parties—Jus relicti
was not payable out of gonds with clauses
of annual interest, for such bonds remained
heritable guoad the rights of husband and
wife—Act 1661, c. 32; Ersk. Inst. ii, 9, 10,
Stewart’s Trustees v. Buttcock, 1914 S.C. 179,
51 S.L.R. 183 (where cited as Stewart’s Trus-
tees v. Stewart), was a binding authority.
In that case, although the stocks were
expressly declared to Ee personal estate, it
was held that that was nef sufficient to
alter the law. The provision in section 23
of the Companies Clauses Act 1863 (26 and
27 Vict. cap. 118) that debenture stock
should ‘““have the incidents of personal
estate,” effected no more than this, that
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these bonds were to be transmissible like
moveable estate, and it ought not to be con-
strued as cancelling the provisions of the
Act of 1661. Stewart’s Trustees v. Battcock
had been followed in Ross's Trustees, 1916,
2 S.L.T. p. 31, and by Lord Ashmore in
M Wiggan’s T'rustees v. M‘ Wiggan, supra,
p. 215. In regard to the railway debentures
the case of Breatcliff v. Bransby’s Trustees,
14 R. 807, 24 S.L.R. 233, was in point as an
authority for the proposition that a rail-
way mortgage was a real security in which
trustees under a deed which authorised
investment on real security were entitled
to invest trust funds. So far as the Clyde
Trust bond was concerned, the presumption
was that a private Act of Parliament did
not any more than a private deed alter
the general law except in so far as it
expressly declared such an alteration to be
therein effected ; and therefore it must not
be presumed to alter the law of succession.

Argued for the third party —The Clyde
Trust bond was not ruled by the Act of
1661, c. 32. The Clyde Trust Act was self-
contained and decided the point in issue,
for it expressly declared that bonds granted
by the Trustees were to be moveable or
personal estate — Clyde Navigation Con-
solidation Act 1858 (22 and 23 Vict. cap.
149.) The railway debentures were sub-
ject to the provisions of section 23 of
the Companpies Clauses Act 1863, which
enacted that they were to be transmissible
like other stock of the company and were
to have the incidents of personal estate.
All these securities had had the character
of personal estate stamped upon them by
the statutes in virtue of which they had
been created, or to which they were sub-
ject, and could not therefore fall within the
scope of the Act of 1661. They must there-
fore be treated as moveable queoad jus
relictt.

At advising—

Lorp JusticE-CLERK-—This Special Case
relates to several classes of obligatory
documents, but the third parties in the
end insisted in their contention only in so
far as the Clyde Navigation Trust bond (a)
and the two railway debenture stocks (d)
and (e) referred to in statement 5 are
concerned. .

The Clyde Trust bond, which was dated
7th March 1893, is subject to this statutory
provision—** All bonds to be granted by the
Trustees and all moneys to be advanced and
lent on the security of the rates, works,
lands, and property of the Trustees shall be
moveable or personal estate, and transmis-
sible as such, and shall not be of the nature
of heritable or real estate.” The railway
debenture stocks are subject to the provi-
sions of section 23 of the Companies Clauses
Act 1863, which is in these terms—‘ Deben-
ture stock with the interest thereon shall
be a charge upon the undertaking of the
company prior to all shares or stock of the
company, and shall be transmissible and
transferable in the same manner and
according to the same regulations and pro-
visions as other stock of company, and
shall in all other respects have the incidents
of personal estate.”

Both the Clyde Navigation Trustees and
the railway companies are the creatures of
statute and cannot go beyond their statu-
tory powers, and bonds and stock issued
by them must be subject to any statutory
provisions conditioning their issue or crea-
tion, or their character and quality when
they are created or issued. Parliament
was complete master of the situation, and
could make such conditions and provisions
as it thought proper. Now the Clyde
Trust statute clearly provides that the
Olyde Trust bonds shall be moveable or
personal estate and transmissible as such,
and shall not be of the nature of heritable
or real estate. As to the railway debenture
stock, it is enacted that it is to be transmis-
sible just as other stocks of the respective
railway companies, and shall in all other
respects have the incidents of personal
estate. These provisions are quite clear
and precise and without any qualification _
or limitation.

The position of the second parties is
expressed thus—‘The second parties con-
tend that the various investments above
referred to are heritable as regards the
rights of the husband of the truster, and
are not subject to jus relictt.” This conten-
tion is founded on the provisions of the
Scottish Statute of 1661. The bond and
stocks in question, however, are created
and issued in virtue of the special statutes
and subject to the special provisions before
referred to and quoted. In my opinion
these special statutes and provisions nega-
tive the contention of these parties. I see
no sufficient ground for saying that the
Statute of 1661 cannot be affected or repealed
by the statute of the nineteenth century to
which I have referred.

In my opinion the question, so far as the
securities I have referred to are concerned,
should be answered in the affirmative,

LorD ORMIDALE—It is with reference to
three only of the five items specified in the
case that we are now asked to answer the
question of law, viz.,, (a) the bond by the
Trustees of the Clyde Navigation, and (d)
and (e) the debenture stocks of the North
British and Caledonian Railway Companies.

1. The Clyde Navigation Trust bond is
issued subject to the Clyde Navigation Con-
solidation Act 1858, sec. 61, which provides
that all bonds granted by the Trustees shall
be moveable or personal estate and trans-
missible as such, and shall not be of the
nature of heritable or real estate. That is
a perfectly explicit and unqualified enact-
ment, but it is contended that its quite
general terms fall to be construed in a
special sense, and that their intention is
that while the bond which is sua natura
heritable is to be treated not as heritable
but as moveable or personal estate, that
does not mean to all intents and purposes,
but only to the same effect and extent as
the contracts and obligations for sums of
money dealt with by the Act of 1661, cap.
32, and subject therefore to the limitation
that no part of it is to pertain to the relict
Jure relicti. But the terms of section 61 are
too absolute to warrant such a construction,
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and while it may be that it was not within
the contemplation of the promoters of the
Act of 1858 to affect or alter in any way the
testamentary powers of the bondholders, it
seems to me that from the moment of its
coming into existence by virtue of the Act
this bond was impressed with the quality of
moveable estate for all purposes, and that
it falls therefgre to be taken into account
in the computation of the jus relicti pay-
able to the third party as representing the
deceased Mr Robertson.

2. The debenture stocks of the two rail-
way companies are also in my opinion
moveable estate for all purposes. Parties
are agreed that the provisions of section 23
of the 1863 Act are applicable to them. If
s0, then they are to be transmissible like
the other stock of the companies, and ‘ shall
in all other respects have the incidents of
personal estate.” One of the incidents of
personal estate is that it is subject to the
claims of a relict, unless the words “ per-
sonal estate” are to be read and understood
in a special and limited sense as meaning
estate made personal by the Act 1661, cap.
32, There seems to me to be no warrant for
so reading them, or for giving them any
meaning other than personal estate at
common law.

I do not think that in coming to this con-
clusion I am in conflict with the judgment
of the Court in Stewart’s Trustees v. Batt-
cock (1914 8.C. 179), in which words not pre-
cisely the same but not very dissimilar were
thought by Lord Dundas to be too vague
to warrant the view that I have expressed.
The circumstances of that case were dif-
ferent, and what was under construction
was a clause in a trust deed. Section 23 of
the Companies Clauses Act 1863 was not
before the Court, and it is on a construc-
tion of that section that I reach the same
conclusion as your Lordship.

The Lorp JusTicE-CLERK intimated that
LorD BLACKBURN, who was absent at the
advising, concurred.

The Court answered the question of law
with reference to the three items specified
in the affirmative. :

Counsel for the First Parties — D. M.
Wilson. Agent--W. T, Forrester, Solicitor.

Counsel for the Second Parties—D. P.
Fleming, K.C.—A. R. Brown. Agents—
Laing & Motherwell, W.8.

Counsel for the Third Party—Hon. W.
Watson, K.C. —Maclaren. Agent —James
G. Bryson, Solicitor.

Friday, March 3.

-SECOND DIVISION.
[Lord Sands, Ordinary.
ROSS v. M‘CALLUM AND OTHERS.

Reparation—Negligence— Licencee—Obliga-
tion of Owner of Premises to Take Reason-
able Precautions for Safety—Act of Third
Party— Relevancy. :

In an action of damages by a father
for the death of his son against the
owner of a garage the pursuer averred
that his son, a lad of eighteen, during .
hisspare time frequented along with cer-
tain others the defender’s garage with
his knowledge and permission, and
helped as a volunteer in the work that
was being done there ; that on the date
in question one of the deceased’s com-
panions requiring water to replenish
the acetylene lamp of his bicycle re-
quested another lad to pour water into
the lamp from a pail which to their
knowledge usually contained water
for filling radiators, but yhich on this
occasion contained petrol; that the
latter did so, with the result that the
lamp took fire and ignited the petrol
in the pail, which the lad dropped,
thereby causing the flames to spread
through the garage and to set fire to the
clothes of the pursuer’s son, who sus-
tained injuries from which he subse-
quently died ; that the defender was in
faultin allowing the pail, which he knew
to be filled with petrol, to stand on the
floor of the garage without taking pre-
cautions to warn persons frequenting
the garage of the danger, or to prevent
them mistaking the petrol for water;
and that in the case of the pursuer’s
son this constituted a trap. The defen-
der pleaded that the action was irre-
levant. The Court (diss. Lord Salvesen)
affirmed the judgment of the Lord Ordi-
nary allowing an issue.

Alexander Ross, oncost worker, Forth,
wrsuer, brought an action against Peter

‘Callum, carriage and motor hirer and
contractor, Forth, whose trustees and
executors were afterwards in the course of
the action sisted as defenders in his place,
for payment of £1000 in name of damages
for the death of his son.

The pursuer averred, inter alia—‘(Cond.
2) The said Alexander Ross junior, who at
the time of his death was eighteen years of
age, was a pit bottomer, but during his
spare time with the knowledge and permis-
sion of the defender he frequented in the
evenings the defender’s garage in Main
Street, Forth, where occasionally he was
employed by or assisted the defender in the
work of repairing motor cars. (Cond. 3) On
the evening of the 10th day of November
1920 the pursuer’s said son was in the defen-
der’s garage. There were also present
certain other young men, who like the pur-
suer’s son were accustomed, with the know-
ledge and permission of the defender, to go
there during the evenings and to assist



