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HippLEsTON v. GOLDIE, &c. (HIDDLEs (g
STON’S TRUSTELS). . April 12.
AN action of reduetion on the ground of Found that a
g

death-bed person died of

the disease of
which he was
ill at the time

DEFENCE_.....Thc granter, at the daté Of of executing a

trust-deed.
the disposition, was not labouring under the

disease of which he died. .
ISSUES.,

¢ 15t, Whether the deceased John Hiddle-
“ston, the granter of the trust-disposition
“ under reduction, died on or about the 11th
“ June 18187 )

“ 2d, Whether on the 29th May 1818, the
¢« date of the said trust-disposition, the said
¢¢ John Hiddleston was labouring under the
“ disease of which he afterwards died; and whe-
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CASES TRIED IN April 12,

!

“ ther, subsequent to the date of the said trust-
“ deed, the said John Hiddleston went to

¢ kirk and market ?”

After the case was opened for the pur-
suer,

Cbckburn, for the defenders, stated.—This
case must depend on the opinion of medical

gentlemen ; and it is important that those
who did not see the deceased, should hear the

evidence of the other witnesses. This has
been done twice in this Court: once in a case
of 1nsurance.

Jeffrey, for the pursuer.—I' should have
no objection to the arrangement proposed, if
it had been made in time ; nor shall I now
oppose it, if our witnesses can be found, and
also be present at the examination. This is
a medical question, and it is important that
they should hear the evidence ; but those.who
saw the deceased during part of his illness,
are equally entitled to this benefit ; but, of
course, the duty of the witnesses will be ex-
plained to them by the Court. '

When the witnesses were called,
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Lorp PiTtMILLY.—You are called here,
that you may have an opportunity of hearing
the evidence of the less instructed Witnesses,
that from the symptoms they describe, you
may be able to give an opinion upon the na-
ture of the disease. It is not for the purpose
of giving a joint opinion; and therefore each
ought to form his individual opinion on the
facts stated, without communicating with the
others, that you may be able to give that opi-
-nion when afterwards called and examined
separately. \

The first medical gentleman called had at-
tended the deceased during a considerable
part of his illness.

When the second was called,

Cockburn, for the pursuer, wished him to

be put in possession of the facts stated by
the first.

Lorp PiTMmiLLy.—It appears to me, that
“the best cowrse is for Mr Cockburn to read
his notes of the evidence, under correction of
any mistake.

Which was done accordingly.

Jeffrey~—You are called to apply a law

117

HIDDLESTON

« Ve
.GoLviE, &c.

VY\/

The facts, but
not the opinion
stated by one
doctor, detail.
ed to another.



118

CASES TRIED IN April 12,

Hyooussroxn Which meets with less approbation from the

v.
GoLDIE, &c.

Ntair, III. 4.
28. p, 463.

- Ersk. 1IL 8,
" 9. p- 689,

profession, or support fromcommon sense, than
any other. It is, however, the law, but you are
bound to give it the narrowest possible con-
struction, and to favour the defender.

‘The question is one of medicine ratherthan
law. The pursuer has not proved that Hiddle-
ston died of the same disease, and we shall
prove that he died of a different disease.

Coclisburn.—The question, and the only
question, is, without reference to the medical
name of the diseases, whether this person
died of the same disease. |

As the law is admitted, we are only bound
to prove that he was illin May, and that he
died in June. It is of no consequence that
the disease may have assumed a new form.
The question is, whether this, in fairness, is a
new disease. We proved that he was ill,
and gradually sunk under the disease. In
0ppo§ition to this, it is said, he was struck
dead by apoplexy. The medical gentleman
who states this, is certainly highly respect-
able, but he is a single witness, and contra-
dicted, instcad of being supported, by circum-

stances.
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" LoRD PITMILLY.-—ThiS 1s 1n SOME IC~ HiobLESTON

v

spects a nice and difficult case. GoLbIE, &¢.

A great deal has been said on the law of ~™
death-bed, and that it did not meet with the
admiration of gentlemen of the profession,
and therefore you must favour the defender.
These, however, are principles on whichyou
ought not to act. The only question for you,
is the point of fact, whether John Hiddleston
was, at the date of the trust-disposition,
labouring under the disease of which he af-
terwards died.

The only part of the law which it is ne-
cessary for us to know, is what is meant by
the same disease. Law holds, that any dis-
ease followed with death within sixty days, is
the disease of which a man dies. It is of no
consequence that it may have a different
name, or that the person may have been of
sound mind, or going about his ordinary
affairs. If he had a disease upon him, and
death followed, this, in contemplation of the
law, is the disease of which he died. 1In
.this case, there is no doubt the person was
ill at the date of the deed. |

"FThe evidence is of two kinds; 1sf, That
of the attendants and medical gentlemen who
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Hooresron Visited him; 2d, The opinion of medical
Gowpie, & Zentlemen on the facts proved.

1« Both are legal evidence, and must be at-
tended to; but as, in my opinion, this case
must rest on the opinion of the medical gen-
tlemen, it is not necessary to say much on
the other evidence, though it may be of use
in correcting the medical evidence.

-[His Lordship then stated the evidence for
the pursuer. ]

We are not to consider ourselves as doctors,
or to form our own opinion of the nature of the
disease. It is much safer to take the result of
the opinions given, which went to this, that
though the symptoms might-vary a little, the .
disease rémained’ the same. |

If the case had rested here, there could
have been little doubt; but there has been

'most important evidence given for the de-

fenders, to prove that this person died of a to-

tally different disease; and you must make

up your minds on the question of fact, after
balancing the evidence. |

The defence, in this case, is a very nice
one; and I think the burden of proving it
rests on the defender. The pursuer has ‘made
out his case, and placed it in the situation to
entitle him to a verdict, if the defender does
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not prove clearly and distinctly the defence, HippresTox
that Hiddleston died of a different disease.  Govorz, &«
It is therefore necessary to go through the ~7 Y
evidence for the defender,and balance the oppo-
site opinions. Dr Maxwell gives it as his de-
cided opinion, that Hiddleston died of a very
different disease ; and the symptoms he describ-
ed, convinced another medical gentleman that
Hiddleston died of apoplexy,which they agreed
in opinion was not a common consequence of the
previous complaint. It does not appear to me
that Maxwell’s evidence is liable to the objec-
tion taken to it, that he is a single witness un-
supported ; and, therefore, I state this as a case
in which the opposite opinions are to be ba-
lanced. If the disease, though different, had
been a common sequel or result of the other,
I would have held, that upon this ground,
the defender had failed ; but the reverse has
been proved. It is not possible then to re-
‘concile‘the testimony. I shall therefore sum
‘up both sides, and leave it to a respectable
Jury to decide between the contradictory opi-
nions.
‘There can be no difficulty in the form of
the verdict : you may either convert the Issue
-1nto an affirmative or negative, or find for
the pursuer or defender.
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HippLesToN - The verdict was for the pursuer on the dif-

GoLpi, & ferent pomts in the Issues.
\'w

Cockburn, Maitland, and Whigham, for the Pursuer.
Jeffrey and ITvory for the Defender.

(Agents, 4. Goldie, w. 8. and Wm. Bell, w. s.)
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DUMPFRIES,

PRESENT, .
! | LORD PITMILLY.

1819. M¢‘LEAN v. S1IBBALD. - .
April 13.

Damages for AN action of damages for defamation.
defamation,

DEFENCE.—No ground for the action.
ISSUES.

¢ 1sf, Whether, on or about the 9th day
“ of June 1816, the defender did znsert; or
¢ cause to be inserted, in the Book of Records,
“ or Minute Book of the Kirk-session of
“ Kirkmabreck, a certain paper referred to in
“ the summons, defamatory of, and injurious
“ to, the pursuer, as theact or minute of the



