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PRESENT,

LORDS CHIEF COMMISSIONER AND PITMILILY. y

'

SMiTH v. KNOWLES.

i

Tu1s casé was tried at Aberdeen before Lord
Pitmilly on circuit. A rule was obtained by
the defender on the pursuer to show cause why
there should -not be a new trial. '

Jeffrey, for the pursuer.—The first ground
of the motion 1s the rejection of Davidson’s de-
position in a different cause, taken years before.
By all authorities, a writ is not evidence, un-
less a witness swears to the facts.

The second, that there were only eleven
jurors, is more novel, as a person sat on the
Jury who had been rendered infamous by a
conviction in the Court of Justiciary.

There is no precise definition of infamia ju-
»is, or when or how it became law. The ob-
jection ought to have been stated at the time.

There is no dictum or decision extending
this disqualification to Jurymen ; all the autho-
rities apply to witnesses, and it applies only
where the person is really infamous. This
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was a special Jury, and the question is, whe-
ther a person, convicted of such an offence, is
capable of being a jurymen by consent? The
party must show that he did not know the ob-
jection at the time of the trial. In the Exche-
quer, a verdict has been taken from eleven
Jurymen, one having died during the trial ;
and in the Justiciary Court, the decision hold-
ing minority sufficient to set aside a verdict,
was not unanimous,

Lorp CuiEr ComMmIssIONER.—Is this gen-
tleman a Justice of Peace ? If so, it 1s material
to know whether there has been a new com-
mission since his trial, and if there has, whe-
ther he has acted as a Justice ?

Lorp PitMiLLy.—There is a case in Dal-
las, where a person is restored to the capacity of
being a juryman. The statute 1681, c. 18,
and Bankton’s observations upon 1t, ought to
be examined.

Moncreiff, for the defender.—Infamy is the
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Geo. III. c. 69, and ‘at common law, and con-
fessed a fraud and imposition, and merely de-
nies that it was for his own emolument.

This was a moral, not a physical defect, and
we cannot be too late in stating it. An altera-
tion of the status is part of the punishment,
and could not be taken off by consent. In
Sharp’s case, the objection was sustained, though
a minor may be a witness.

The deposition of a witness (who was since
dead) was rejected, on the ground that it was
in a different process, but as it is competent
to prove what a dead person said, a fortior:, a
solemn deposition must be good.

Lorp Cxier CoMmMIssTONER.—But it is given
as evidence in the cause, and is not produced
as a record, but as evidence of what a dedd
man said.,

ha

Moncreiff—They must hold the recollecs
. tion of the commissioner as preferable to the re-
cord. In criminal cases, proof of confession
frequently goes of consent, and Mr Burnett
thinks it ought to be admitted. In the Eng-
lish law, there is matter bearing upon this, and
by statute, a deposition before the coroner is
evidence to the Jury. |
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Lorp CHier ComMissiONER.—This case
was ‘ably argued, and the Court have taken
time to consider, and I shall now state the ge-
neral result of my opinion, leaving it to Lord
Pitmilly to go into the detail.

This motion is grounded, first, on the re-
jection of the deposition of a witness taken in
another cause, no witness having been exa-
mined as to it at the trial. It is said we ought
to receive it, and that it is stronger than the
hearsay of a person since dead, which is com-
petent. , |

It 1s the rule, that such evidence is compe-
tent, but that rule is not to be extended be-
yond the letter. When a witness 1s called to
prove what the person said, there is a witness
present upon oath to be examined on all the
circumstances in which the declaration was
made ; but, in the present case, it 1s a bare de-
position, and as that is not within the letter of
the rule, I am of opinion that there was no
error in rejecting it. o

The other ground of the motion is, that a
person not fit to be a Juryman was allowed to
sit on this J ury, and that it was tried by eleven,
instead of twelve jurors. The question here
15, how far the person is disqualified from being
a juryman, having been tried, convicted, and
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punished on his own.confession ? This admis-
sibility depends not on the punishment, but
on the nature of the crime, and the question
is, whether it infers mfamia juris? 1 have
looked at the indictment to ascertain the crime,
and being of the nature of crimen falsi, all the
authorities agree that infamia juris follows.

'The next question is, whether this disquali-
fication applies to Jurymen ? The statute 1681,
. and others, go to establish, that nfamia juris
disqualifies persons from being Jurymen, and
even if they did not, the analogy would go far
to establish it. A person convicted of such a
crime cannot be a witness—he has got into
such a relation to civil society, that he is not
to be believed on his oath ; and that a Jury-
man 1s on oath, is too clear to require illustra-
tion. I therefore hold him disqualified.

This leads to the question, how far the act
of parties, by acquiescence or consent, render-
ed him a fit Juryman ? Consent of parties can
do a great deal, but in the question as to the
'competency of a Juryman, the Court must be
a party as well as the pursuer and defender.
There was a case in this Court, where a writer
to the Signet was taken as a Juryman, but then
the Court, as well as the parties, consented to
this, and the disqualification was taken off.
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The disqualification of writers, was from a fear
of perplexing the juries with subtilties of law ;
but, in the present case, if the Court were to
dispense with the objection, it would, to a cer-
tain extent, be granting a pardon, which the
Crown alone can do. 'This would be contrary
to law ; there ought, therefore, to be a new
trial.

The next question is, upon what terms it
should be granted ? . And, as Lord Pitmilly
was satisfied with the verdict, and thinks jus-
tice was done, and as the new trial-1s granted
on a technical objection, I think it ought to be
on payment of costs.

Moncreiff.—We were not heard on this
point.

Lorp PrtmirLy.—That is always part of
the merits. I entirely concur in the opinion
delivered ; but, as reference has been made to
me, I shall state the grounds of my opinion
more in detail, and refer to some additional au-
thorities, which have confirmed me in my opi-
nion, though I was satisfied with those referred
to by counsel. |

As to whether there was here a conviction
of a crime inferring infamy, if ever there was
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a charge amounting to crimen jfalsi, this is
one,—the party is accused of eight different
acts,—on these he is found guilty and con-
victed by a Jury. His confession is qualified
by the addition, that it was not with the view
of putting the money in his pocket, but to be-
nefit a poor old woman. The indictment
charges it as for his own purposes ; but, from
the terms of the confession, I .must hold that
it was not. That, in a moral point of view, In
some degree alters the pature of the charge,
but does not alter the nature of the crime.
It was said the punishment was light,—he had
to pay 100 guineas, and was imprisoned for
four months ; and we knew at the time, that
he would rather have had a longer imprison-
ment than paid the money ; but the punish-
ment does not alter the crime.

The authorities referred to by Mr Mon-
creiff, are quite sufficient to remove this per-
son from being a Juryman. It is true they do
not apply directly to Jurymen, but both Sir
George Mackenzie and Bankton state that the
objection may be transferred from witnesses to
Jurymen. There are many cases of witnesses,
and 1n that of Black, which was not referred
to, the person had lived for years in a re-
spectable situation, when his punishment was
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not known, and yet the Sheriff, the Lord Or-
dinary, and the Court, all held him incom-
petent. In Brodie’s case in 1788, 1t was
doubted how far even a pardon took off the
incapacity, and it was not till the case of Bell
and Mortimer, that it was held to rehabili-
tate.

The case of a Juryman is much stronger
than that of a witness, and there are many ob-
Jections to a Juryman that would not apply to
a witness. Blackstone and Hale hold, that a
pardon renders him a competent witness, but
not a Juryman. These are invincible, though
I think our own authorities sufficient.

If a party, convicted of such a crime, can
never again sit as a Juryman, how can con-
sent of parties cure this defect ? The Court
must be a party ; or rather they ought to-be
informed of it and sanction it. But how could
the Court consent to this? It would be as-
suming the prerogative of Royalty. But the
affidavit shows that there was no such consent ;
and had it been stated to me, I never would
have allowed such a Juryman to sit. I am
happy to see that his designation is changed
from what it was in the indictment, as that 1s
an apology for the Sheriff having returned him.

As the case went well,—as the party knew
‘ .4
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something of the objection, and was bound to
know 1t,—1I think the trial should be given on
payment of costs.

As to the deposition of the witness, it ap-
peared to me difficult at the time, and more
difficult when so ably argued, but I still think
I was right in rejecting it. We will receive
evidence of what a dead man said, but will not
stretch 1t beyond what is fixed. The admis-
sion by the party was merely that this was a
true doeument, and nothing more. If the
witness had written a letter, there i1s no au-
thority for holding that it would have been evi-
dence after his death, though a letter may be
said to be better than proof of what he said.
I have looked into a recent very clear and dis-
tinct book on our law of evidence, which states,
that such a deposition can only be received by
consent. The only authority upon which the
reception of this rests, is a dictum of Mr Glass-
ford, which he states without reference to au-
thority., On the whole, I think the decision
was right. '

Jeffrey and Gordon, for the Pursuer.
Moncreiff; Cockburn, and Hunter, for the Defenders.
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- NEW TRIAL.

THE case was again tried at Aberdeen be-
fore Lord Pitmilly ; what follows, is taken
from a note furnished to me by a young friend
who was present at the second trial.

Wlien Mr Crombie was called as a witness,

Jeffrey, for the pursuer, objected, He is a
road-trustee ; and their clerk being called as
a defender, renders all of them defenders.

Moncreiff, for the defenders.—We admit
that he is a road-trustee, but we only call him
to prove the deposition of Davidson, as he took
it. There was no right to make the trustees
parties, and the former verdict was not taken
against them. ’ .

Gordon.—We object to the witness as a
party, as he decided this case de facto and de
jure ; and is, therefore, not merely a nominal
defender. Davidson was his witness,—he acted
as trustee, and first gave evidence before his bro-
ther trustees, and then judged of it.
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. LorD PirmiLLy.—1I see nothing to exclude
this witness. The action is substantially against
Mr Knowles. The clerk of the trustees is
called merely in point of form; and if the
trustees had moved to be assoilzied, they would
have been so. What has been said as to Mr
Crombie’s proceedings, would go to his credit,
not his admissibility.

The witness was then called, and stated,
that he had taken the deposition, which was
shown to him in Court, and that it was cor-
rect. 'The deposition was then tendered.

Jeffrey, objected, and said, This question
was partly argued, but not decided on the ap-
plication for a new trial. It is a new question,
for it has never been held that a deposition in
another cause was evidence. In the Criminal
Court, there i1s no hint of the possibility of
any written statement except a dying declara.
tion being received.

The parties in this case had no persona
stand: in the other ; and Mr Crombie cannot
speak to the nature of the evidence, only that
it was correctly taken down. There 1s no pre-
cedent, and, In England, it would be re-
jected.

Moncreiff ~—~When the question was before
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the Court, they thought the deposition admis-
sible if a witness had been called to prove it
authentic. Thisis much better proof than what
the witness said, as there can here be no doubt
either of the words used, or that he was seri-,
ous in using them. There is no judgment
against receiving such a deposition.even in the
criminal law. Burnett, in quotiig Macgre-
gor’s case, says, there are strong grounds for
admitting it. The deposition before a.Coroner
is admitted in such a case; and the rule in
England 1s directly the reverse of that stated
on the other side. . . o
Gordon.—The question 1s, if a judge can
transfer a deposition from one case to another?
The passage in Hume proves that he may, and
Burnett and Tait are of the same opinion.

Lorp PiTtMiLLy.—It is not nécessary to
state all the grounds of my decision on this de-
licate and important question, which I am sorry
to be called on to decide. There are many
doubts as to the expediency of the law of
Scotland In" regard to receiving evidence of
what a person, since dead, has said. On the
former trial, no living witness was produced ;
but, on the present occasion, Mr Crombie has
proved that Davidson said what the deposition
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contains. It would be difficult to make the Macreod
distinction of not receiving this deposition, Maccron.
while we admit evidence of what the person ==
said to Mr Crombie or any one’else casually in
conversation, and not on oath. Mr Crombie
swears, that Davidson swore to these particu-
lars, and if I could not reject evidence of what

he swore, how can I reject this?

J. Gordon and Jeffrey, for the Pursuer.
Moncreiff'and Lumsden, for the Defender.
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