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Essex and Herts Air Ambulance Trust

and
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DRS 05783

Essex and Herts Air Ambulance Trust
and
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1. The Parties
Case 05782

Complainant: Essex & Herts Air Ambulance Trust
Address: Air Ambulance Office

The Business Centre

Earls Colne Business Park

Colchester

Essex

Postcode: CO6 2NS
Country: England

Respondent: Mr Dave Dexter
Address: Suite 15

Dorset House

Chelmsford

Essex



Postcode: CM1 1TB
Country: England

Case 05783

Complainant: Essex & Herts Air Ambulance Trust
Address: Air Ambulance Office

The Business Centre

Earls Colne Business Park

Colchester

Essex

Postcode: CO6 2NS
Country: England

Respondent: Essex IT
Address: Suite 15
Dorset House
Chelmsford

Essex

Postcode: CM1 1TB
Country: England

2. The Domain Names
Case 05782

essexairambulance.org.uk
copterkidz.co.uk

Case 05783

hertsairambulance.org.uk
ehaa.org.uk

essexandherts.co.uk
hertsandessexairambulance.co.uk
essexandhertsairambluance.co.uk
hertsandessexairambulance.org.uk
essexandhertsairambulance.org.uk
essexairambulance.me.uk
airambulancelottery.co.uk



Procedural History

05/06/2008
09/06/2008
09/06/2008
09/06/2008
01/07/2008

01/07/2008
01/07/2008
10/07/2008
10/07/2008
09/09/2008
22/09/2008
23/09/2008
24/09/2008
29/09/2008
02/10/2008
02/10/2008

Dispute entered into system

Hardcopies received

Complaint validated

Complaint documents generated

Non-Standard electronic response received: receiveddy h
copy

Response hardcopies received

Forward response to complainant documents generated

Non-Standard electronic reply received: received by emai

Reply received and mediation documents generated

Dispute suspended. Reason: still in mediation

Dispute un-suspended. Reason: mediation ended

Consolidated with 05783

Dispute suspended. Reason: cases back in mediation

Dispute un-suspended. Reason: cases out of mediation

Fees received from Complainant

Mr Stephen Bate selected as expert.

As this procedural chronology indicates, the two casse consolidated by
Nominet on 23 September 2008. The power to consolidateaagraph 12c.
of Version 2 of the DRS Procedure, being the DRS Proeeshplicable to
these cases (“the Procedure”). Consolidation had beeested by the
Complainant in the light of the fact that Mr Dexbexd put in a Response to
both Complaints in a single document dated 27 June 2008ngfey ‘the
Respondent’ in the case of registrations in his ownenand in the name of
Essex IT. The WHOIS searches for both names shovetfigtrant to be an
individual with the same address. For the reasons giVew e the section
Discussion and Findings, Essex IT is or was a trading e Dexter
personally, and of 2 companies, namely Inture Ltd and H3sktd,
associated with him. Save where otherwise appearsl| refeg to these 3
individuals and companies as ‘the Respondent’.

On 3 October 2008 proceedings were issued in the Cheln@&dartty Court
against the Complainant by Essex IT Ltd., which advanahslfor
monetary compensation arising out of alleged breachéoZbomplainant of
clause 12.3 of the document relied on by Mr Dexter as &ais defence to the
claims advanced in the DRS cases before me. The tdrolsuse 12.3 are set
out under the section of this Decision headed ‘DiscussioinFindings’.

The claims in the County Court proceedings relategatmain names
ehaa.org.uk and hertsairambulance.org.uk. The claimsab&E3 Ltd. is
advanced (by paragraph 3 of the Particulars of Claim s\, -

‘On or around June 2007 and following the dissolution afrbat
Limited it was expressly and/or impliedly agreed betwenClaimant
and the Defendant that the Claimant would substituteér_td as ‘the
Provider’ as defined in the Agreement and therefore tireément
became the [c]ontractual terms between the parties.’



Mr Dexter appears to have signed the Statement ofi Teguired for the
Claim Form as a director of Essex IT Ltd.

By paragraph 20a. of the Procedure, a dispute referdatiage¢o a domain
name will be suspended if legal proceedings are commemeekhtion to that
name. Accordingly, by emails dated 8 October 2008, theepastere
informed by Nominet that the reference relating to edrgauk and
hertsairambulance.org.uk had been suspended. Accordinglipetision
concerns itself only with the remaining domain names.

4. Factual Background

5.

The consolidated cases concern the Rights in ncaw@ich names, which
with the possible exception of one (airamblulancelotterylg, were created
as a result of work done by the Respondent for Essdrrés Air Ambulance
Trust (“the Trust”), previously incorporated as EssexAmbulance Trust, a
company limited by guarantee and incorporated on 18 March 2005 td°ris
incorporation on that date, the Essex Air Ambulance Twastan NHS Trust
created by the National Health Service and Community 8etrd 990, which
established the Essex Air Ambulance Fund under a deed dahtay2P997,
by which it constituted itself sole trustee of a trastthe purpose of enabling
(among other things) the operation of an air ambulascece in Essex and
any other relevant geographical area.

The Respondent was engaged by the Trust between 2003 and gé(vetoa
range of IT services for its back-office and interfietsed public activities.
The parties fell out in the second part of 2007, with tesp@ndent wanting a
new contract and demanding payment for work that it ssddbeen done. The
Trust did not want to enter into a new contract, didawziept the financial
claims being advanced and demanded transfer of the doaragsnBy
October 2007, the Trust had instructed solicitors, MdsSsiger Jones
Greenwood and correspondence ensued with Mr Dexter, gvatirbehalf of
Essex IT Ltd.

5. The Parties’ Contentions

7.

In a nutshell, the Trust says that it has Righteé9 domain names arising
out of the contractual relationship between itself asgredecessors in
interest on the one hand and Mr Dexter, trading asxH$sen the other hand
and other entities associated with him, arising ounstfuctions given by the
Trust to Mr Dexter between 2003 and 2007. At virtually all tichesng this
period the Trust has dealt with Mr Dexter, who has edroiut the relevant IT
work for the Trust. The Trust denies that the Resporiasesnany contractual
or other rights in the domain names.

The Complaints go into considerable detail as to thimgedetween the
Trust on the one hand and the Respondent on the otlerTiaey say that the
Trust engaged Mr Dexter to address a large number of trexjuirements for
its office administration, as well as the registmatof domains and web-site



design, all as part of an internet resource for thustlto carry on its charitable
activities.

9. The Trust says that it has paid in full for the wdokie except for one invoice
rendered in July 2007, which it has disputed but for whichstdsked for a
breakdown. It also asserts Rights in the domain nalnnesdh its trademarks,
publicity material, newsletters and existing website andileancounts.
Hence, its primary case is that it has contractughtRj but it also has a case
that it has Rights based on Common Law and Statute.

10. The Respondent, on the other hand, says in the Regpansvith one
exception, the dispute should not be dealt with undebRS Procedure,
because it is a ‘complicated contractual dispute mamedifor the High Court
or County Court'. It is said that the Respondent igledtto retain ownership
of the applicable domain names by reason of certaitrainal rights. The
Response also goes into some detail as to the debbhgsen Mr Dexter and
the Trust in recent years.

11.  The exception relates to airambulancelottery.co.ulchnikisaid to have
nothing to do with the work Mr Dexter did for the Truatlavas registered in
respect of the air ambulance industry generally, whitkvthe Respondent
has had other dealings.

12. The Response alleges that the Complaints, -

‘include a number of inaccuracies and misrepresentations and if
Nominet is minded to hear this dispute we are prepared to set out our
own version of events. Meanwhile, some of the inaccuracies and
falsities set out in thEC]omplaint are dealt with in Schedule A to this
letter’.

13. The Reply consists of a one-page letter. It sayghbaResponse does not deal
with the real issue, namely ownership of the domain naiesTrust repeats
that it owns these domains because they were ‘achuirder instruction’
from the Trust and says that it has applied to regiseetdrms ‘Essex Air
Ambulance’ and ‘Herts Air Ambulance’ as trademarks.

6. Discussion and Findings
I ntroduction

14. | do not consider it appropriate to make findings on tlenecontractual
dispute between the parties affecting any services rehtgrdir Dexter or
entities associated with him. However, subject to therBagdo names the
subject of legal proceedings, | consider it appropriateetide the dispute
affecting ownership of the remaining names. This aspdbtiectontractual
dispute is not complicated and can be fairly determinedruhdeProcedure.

15. Although this Decision does not affect the domain ngegsining to the
County Court proceedings, evidence relating to those 2 daraaies may in



16.

17.

principle be relevant to findings concerning the 9 narnasdre material.
Thus, where it is appropriate to do so, | will take sugtence into account
and have done so in the limited respects set out below.

The Response stated that the Respondent is prepared torgher details of
the alleged inaccuracies in the Complaint. | quite undedshis position that
the DRS Procedure should not be used to determine $ipistdi However,
paragraph 5.c.ii of the Procedure required the Respondset twt all of the
grounds on which it relied to rebut the case advanced agaiast it was
therefore incumbent on the Respondent to do so.

Having said that, the thrust of the Respondent’s cdkatig has a contractual
right to retain ownership of the domain names. That isas@olly

inconsistent with any possible case that the Respondenhet engaged to
create and register the domains. Indeed, with the ercepti
airambulance.co.uk, that much is not disputed.

Doesthe Trust have Rightsin the Domain Names?

18.

19.

20.

Does the Trust have Rights in the 9 domain nameg®<are defined by
paragraph 1 of the Policy (Version 2), being the applicBbley (“the
Policy”), as follows -

‘Rights includes, but is not limited to, rights enforceabider English
law. However, a complainant will be unable to relyrihts in a name
or term which is wholly descriptive of a complainariiissiness.’

This definition does include contractual rights, as asltights arising by
Statute or Common Law. | shall therefore consitierdontractual case
advanced by the Trust and if that case does not succeedl, datsider the
merits of its alternative case on Rights.

Who were the parties who agreed to create the domawsrfanthe Trust?
The first 2 domain names to be registered were esaeXaiillance.org.uk (19
November 2003) and copterkidz.co.uk (28 January 2005). The othemmdoma
were registered from June 2006 onwards. | find that Mr Dépdding as

Essex IT or Essex IT Solutions was the person who agrezddte the

domain names essexairambulance.co.uk and copterkidz.theuletter of
instruction for essexairambulance.co.uk dated 4 May 2003 anecgidrg
correspondence and invoices in Bundles | and L to thepGambs show this

to be so. | also take into account that the registratior these 2 names are in
Mr Dexter’'s own name.

In relation to the remaining 6 names apart from datdamcelottery.co.uk (as
to which see paragraphs 37 and 38), there are 2 issues, ri@nehat is the
identity of the registrant Essex IT and (2) who wascthetracting party or
parties who agreed to create these domain names foruse The WHOIS
searches record Essex IT as being an individual, widddress at Suite 15,
Dorset House, Chelmsford, CM1 1TB. However, other evidenckiding the
document relied on by the Respondent as the relevamacgntentifies



21.

22.

Essex IT as a trading name of a company called Inturesetclause 16 of
that document. Inture Ltd is expressed in that docutoeeln¢ the contracting
party, which was to provide IT services to the Trust: $e2 L. Letters written
by Mr Dexter to the Trust in the period between Septemmbe November
2007 were on the writing paper of Essex IT Ltd, expresséd toading as
Essex IT, again showing the address at Suite 15, DorseteHevealed by the
WHOIS search records for Essex IT. The undated letted on 28
November 2007, which included the contract relied on by tlspdtelent for
the purposes of these DRS cases, was written by MireDer behalf of Essex
IT Ltd. There is also an earlier letter from Esséx)x.td dated 19 October 2007
in which Mr Dexter wrote, ‘Please find enclosed a copgwfstandard Terms
and Conditions, ...” | also bear in mind the allegatioparagraph 3 of the
Particulars of Claim that the reason why contraatiaims are asserted on
behalf of Essex IT Ltd is because of the allegatittihat paragraph that this
company is, in effect, the assignee of the contraaglats relied on and that
Inture Ltd has been dissolved.

| therefore conclude and find that Essex IT is ais alidvir Dexter and also a
trading name of Inture Ltd and of Essex IT Ltd and thaD¥xter is and was
at all material times authorised to act on behalfachecompany with respect
to the matters now in dispute in these consolidatesscas

Looking at the evidence overall, | find it more likétgn not that the
contracting party which was instructed to create the @&liermain names was
Inture Ltd, acting by Mr Dexter. If not, that party wes Dexter.

essexairambulance.org.uk and copterkidz.co.uk

23.

24,

| shall deal first with these 2 domain names. Itaarcfrom the dates of the
Nominet registrations (see paragraph 19 above) that thesesnwvere created
before the term of the agreement relied on by the Relgm, which was
expressed to commence on 10 March 2005. | also find thasitviv Dexter
who first registered these names pursuant to the instnaajiven to him by
the Trust. The stamped invoices for each domain namegstreunggest that
payment was made, having been stamped as authorised formpayhere is
no suggestion by Mr Dexter that payment was not made aradanns for
outstanding payments due (see his letter of 24 September @90} include
this work. The printed terms on the invoices show thats the intention of
the Respondent that ownership of the domains was to @issgihg payment
and | find that the essence of the bargain betweenrtist and Mr Dexter was
that the Trust should own these domain names for all pagyol therefore
find that payment was made in full for these names laaidthe Trust owns
them.

It also follows that the contract relied on by Respondent affords no defence
to the claims for these 2 domain names. | note tiea€Cthunty Court
proceedings brought to enforce clause 12.3 of the agreemewt thclude
them, being 2 of the 4 in use by the Trust, the other Zl@ina.org.uk and
hertsairambulance.org.uk, the 2 domain names the subjg Gounty Court
proceedings. Therefore, | find that the Trust owngth®ain names as a



25.

matter of contract and has Rights in both of thefie Rights exist in respect
of names that are identical to these 2 domain namexy tie very
registrations in question.

In those circumstances, it is not necessary failoraensider the alternative
case on Rights in these names, based on trademarkassidg off.

essexandherts.co.uk, essexairambulance.me.uk,

hertsandessexairambulance.co.uk,essexandhertsairangbtcank

hertsandessexairambulance.org.uk

essexandhertsairambulance.org.uk

26.

27.

28.

29.

30.

31.

| shall now deal with the remaining domain namesxce
airambulancelottery.co.uk. What were the terms ottmractual
arrangements for ownership of these other 6 domainsfame

The essence of the bargain between the partiesstoalyjeeements was that
Inture Ltd was instructed to create and register theseidaraaes for the
purposes of the Trust.

The question however is whether and if so at what gwarright to ownership
would pass to the Trust. The Respondent relies on camtitgrbvisions set
out in the document contained in Annexe O to each Contplai

The document was sent by Mr Dexter under cover afritiated letter faxed
on 28 November 2007 to Fisher Jones Greenwood, in respotinear tietter
of 21 November 2007. He also says that it was sent under cban earlier
letter dated 19 October 2007.

The document is headed ‘TERMS AND CONDITIONS FOR ERSICES’
and the parties to it are Inture Ltd, defined as ‘the Eeyjiand the Trust. It
is not signed by either party.

Mr Dexter relies on clauses 12.2 and 12.3. Clause 12.D ipelinent. | shall
set out clause 12 in full.

‘12.  Intellectual Property

12.1 All the intellectual property rights created assalteof the
work carried out by the Provider hereunder including, lotit n
limited to, in relation to the supply of source codefivsare,
and domain names shall be retained by the Provider Until a
fees, payments, dues and commissions are paid by the
Customer in full under the terms of this agreement.

12.2 Alldomain names licensed to the [Clustomer are omster
which allow the [C]ustomer the unrestricted right to tnsese
domain names for the purposes of its business for the@urat
of this agreement only.



32.

33.

12.3 Inthe event the [Clustomer wishes to use thoseidaraanes
after expiration or termination of this agreementythmay do
S0 subject to the following condition:

12.3.1 Payment is made to the Provider of no less tharny
per cent ... of the total value of goods and service|s]
supplied by the [P]rovider to the Customer in the
[tlwelve months immediately preceding the termination
hereof per domain name.’

As indicated in paragraph 23 above, the contractuavesrexpressed to
start on 10 March 2005. The services to which the Term&€anditions were
expressed to apply are described in the ‘Specificatioric&s Schedule’
as, ‘Service and Maintenance, Domain Name, Licencd®aail
maintenance as per terms and conditions’.

| find that this document did not have contractual effecthe following
reasons, -

33.1 Itis unsigned and therefore cannot itself be oiméract.

33.2 Ifit were to be alleged that the terms were agreaty @and/or by
conduct so as to be evidence of agreed terms, theresigdence
asserting, let alone establishing, how each of thegsaajreed to be
bound by its terms.

33.3 Clauses 9.4, (consequences of failure to deliver thieese with care
and skill), 10 (detailed provisions as to confidentialagyl 18
(jurisdiction — whether exclusive or non-exclusive) eaeh
accompanied by square brackets either in whole (clauées8.10) or
in part (clause 18). The inference | draw from the sthtbese
provisions is that further discussion was necessdhgiferms in the
document were to be agreed. | also bear in mind thaoitheent was
not signed and conclude that in this case the parteisadiintend to be
bound until these clauses had been agreed.

33.4 Clause 12.2 and 12.3 contemplate that the Trust walhtided to use
the domain names beyond the term of the agreementf@gpecified
payment is made for each domain name. This is flatlyradicted by
Mr Dexter’s email of 12 May 2007, exhibited to and referreah tine
Complaints. In that email he states in answer toestipn concerning
ehaaorg.uk and another domain name (not one of thedt}])ltban
confirm .. that as with all transactions you beconee"“title” and deed
owner of any product or products upon payment of invoice wdliso
serves as your receipt and proof of purchase.’ The Respomakenot
explained this inconsistency.

| also find that the essence of the bargain betweeRékpondent and the
Trust with respect to these 6 domain names (as witprengous 2) was that
the Trust would own all the rights to them. The domaimesmwere created



34.

35.

36.

for the Trust to use for the purposes of its charitabtevities. Further, they
were names, which inherently identified the Trust owvds associated with
it and there was no legitimate reason for the Respurideise the domain
names itself.

| also find that the Trust did pay for each of the 6alomames. In the
Complaints, it alleges that, -

‘The respondent has received payment in full for all io@si Other
than [one] in July 2007, which has been formally rejecétpugh the
Charity has asked for a breakdown.’

The Respondent has not alleged that the Trust had faileay for any of
these domain names. The defence run is that the Respaédatitled to
prevent use of domain names where_the fugplagment equal to 30% of the
value of relevant goods and services has not been mdde clause 12.3. |
should add that even if payment had not been made fe& hdomain names,
| am not satisfied that this would not have entitledRlespondent to keep
them. The Respondent has not established the existtang term

preventing or restricting ownership of the rights insthé names until
payment has been made. Mr Dexter’'s email of 12 May 2003tiadequate to
establish the existence of such a term, nor is the esedefha whole.

| did have some reservations as to whether it laly that the Trust
authorised the Respondent to create the domain name
‘essexairambulance.me.uk, which was first registered alu42007. On the
face of it, this might seem unlikely. However, nolsatlegation has been
made and | make no such finding. The most that the Taystis its
Complaints is that in respect of some domain namekidimg .com names,
the Respondent ‘no longer [has] any need, as the [Resptaeflao longer
supplying services, and [has] no interest [in the namiésjthermore, there is
no assertion by the Respondent that the Trust had failpay him for creating
this domain name.

Having paid for these names, which were created ondtradtions of the
Trust, it has a right arising under contract to own edt¢hese 6 domain
names. | therefore find that the Trust has Righthasé names. Hence, it is
not necessary for me to make findings on the altematse on Rights. The
Rights exist in respect of names that are identictldse 6 domain names,
being the very registrations in question.

airambulancelottery.co.uk

37.

| find that the Trust has not shown to the requirediataof proof that it has
a contractual right to this domain name. There is ndldétavidence as to
how it commissioned the Respondent to create this nanits.Response, the
Respondent specifically challenges the right of thetftouthat name. The
Reply does not deal with this at all, other than by ol general restatement
of the case advanced by the Trust.

10



38.

| also find that the Trust has no trademarks or rigiaiswould support an
action for passing off in this name. Though not whollycdesive, the words
are nonetheless substantially descriptive and are@nahe evidence before
me, sufficiently distinctive of the lottery activitie$ the Trust. The evidence
relied on is that there is no other air ambulance seivi Essex or
Hertfordshire that might wish to use the domain narbat evidence does
not support a claim to an exclusive right to use the word
‘airambulancelottery’.

Are the 8 Registrations Abusive?

39.

40.

41].

42.

The 8 registrations in question are each of the donaames the subject of
this Decision, except for airambulancelottery.co.ukpByagraph 1 of the
Policy, -

‘Abusive Registration means a domain name which either:

I. was registered or otherwise acquired in a manner whatdhge time
when the registration or acquisition took place took unthmaatage of
or was unfairly detrimental to the Complainant’s RigR

il. has been used in a manner which took unfair advanfagewas
unfairly detrimental to the Complainant’s Rights.’

Subparagraph i does not apply. However, | find that sulpaguia ii does
apply. The Respondent’s retention of these domain nhasebeen itself
unfair, being wholly inconsistent with the Rights of th&st in those names
and quite contrary to the whole basis of the contied@rrangements between
the parties: that the domain names were to be cré&atatd owned by the
Trust. The retention of the registrations in reliancevhat Mr Dexter

wrongly understood to have been his contractual right sodind as, | find, a
bargaining counter in his wider dispute with the Trust, agamied by his
refusal to transfer the domain names in violatiothefRights of the Trust, has
amounted to a use of the registrations which took unfaaragdge of the
Rights of the Trust.

| accept the uncontradicted evidence in the Complaimthe issue of unfair
detriment. In view of the fact that the Respondentreased to transfer the
domain names, the Trust has incurred costs in obtainshgnamtaining 5
additional domain name registrations for its interreeteldl activities, whereas
it should have been in the position to use each @ tlegistrations. This has
caused immense disruption to a small team that raisds fanan important
life-saving service, all of which is unfairly detrimentalits Rights.

| therefore find that these 8 Domain Names are AbusagesRations within
the definition of subparagraph ii of paragraph 1 of tbkc#.

11



7. Decision

43.

44,

In the light of the foregoing findings, namely tha @omplainant has Rights
in respect of names that are identical to the 8 Domames referred to below
and that each of the Domain Names, in the handsdRéspondent, is an
Abusive Registration, the Expert directs that theofelhg Domain Names —

essexairambulance.org.uk
copterkidz.co.uk
essexandherts.co.uk
essexairambulance.me.uk
hertsandessexairambulance.co.uk
essexandhertsairambluance.co.uk
hertsandessexairambulance.org.uk
essexandhertsairambulance.org.uk,

be transferred to the Complainant. The Complainanstadsd in the
Complaints that it is prepared to pay the Respondenhéorenewal fees
applicable to these registrations. | have no jurisdictimoorder payment of
those sums, which is a matter for the Complainant.

In the light of the foregoing findings with respecthte domain name
airambulancelottery.co.uk, the Expert is not persuadetenavidence before
him that the Complainant has the relevant Rights badEkpert therefore
declines to order transfer of this domain name to the Gonamt.

STEPHEN BATE 27 October 2008
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