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DECISION AND REASONS

EXTEMPORE JUDGMENT

1. The Appellant in these proceedings is the Secretary of State who was the
Respondent in the proceedings before the First-tier Tribunal.  For the sake
of convenience I shall refer to the parties as they were known at the First-
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tier Tribunal.  The Appellant applied for leave to remain on the basis of his
family and private life.  The application was refused by the Respondent on
the basis that the Appellant had previously used deception in obtaining his
English  language certificate.   In  those circumstances  the  Respondent’s
view was that the public interest in the proportionality exercise fell against
the  Appellant  and for  removal.   The matter  came before  the  First-tier
Tribunal and the judge concluded that the Appellant had not been shown
to have exercised deception in obtaining his English language certificate
and allowed the appeal.  

2. The Respondent appeals with permission on the basis that the judge has
allowed the appeal on a basis that it is not clear from the decision, and
argues that the findings in respect of the English language certificate were
flawed by a failure to apply the appropriate burden and standard of proof,
and that in any event the judge has failed to make any findings in respect
of Article 8 and failed to conduct a proportionality exercise.  

3. At the hearing before me both representatives were in agreement that the
decision of the First-tier Tribunal is flawed by legal error in that the judge
has failed to provide any reasoning in relation to the only ground of appeal
that  was  open  to  the  Appellant  namely  the  ground  that  the  decision
interfered with his human rights.  Both representatives were in agreement
the decision could not stand and must be set aside.  The factual matrix of
the remaking of the decision is too broad to be undertaken at the Upper
Tribunal and it is appropriate in those circumstances for the matter to be
remitted be heard at the First-tier Tribunal.  The representatives were in
agreement that the matter should be remitted de novo so that all matters
remain outstanding before the First-tier Tribunal.  

Notice of Decision

The decision of the First-tier Tribunal is set aside for legal error on the grounds
set out above and the matter is to be heard de novo by a judge other than
Judge Juss.

No anonymity direction is made.

Signed Date

Deputy Upper Tribunal Judge Davidge
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