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(Immigration and Asylum Chamber) Appeal Number: HU/17018/2016
THE IMMIGRATION ACTS
Heard at Field House Decision & Reasons Promulgated
On 1 June 2018 On 5 July 2018
Before

DEPUTY UPPER TRIBUNAL JUDGE APPLEYARD
Between

MR MUHAMMAD YASIR PATHAN
(ANONYMITY DIRECTION NOT MADE)

Appellant

and

THE SECRETARY OF STATE FOR THE HOME DEPARTMENT
Respondent

Representation:

For the Appellant: No appearance.
For the Respondent: ~ Mr T Melvin, Home Office Presenting Officer.

DECISION AND REASONS

1. The Appellant appealed against the decision of the Respondent to refuse his
application for leave to remain on the basis of his family and private life under
Appendix FM and paragraphs 276ADE(1)-CE and outside the Immigration Rules.
That appeal was heard by Judge of the First-tier Tribunal Juss who, in a decision
promulgated on 1 August 2017, dismissed it.

2. The Appellant sought permission to appeal and his application was granted by Judge
of the First-tier Tribunal S P J Buchanan in a decision dated 30 January 2018. The
reasons he gave for so granting were: -
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“1. The appellant seeks permission to appeal, (out of time), against a Decision
of the First-tier Tribunal (Judge Juss) who, in a Decision and Reasons
promulgated on 1 August 2017 dismissed the appellant’s appeal against
the Secretary of State’s decision to refuse leave to remain.

2. The application for permission to appeal is one day late. There is no
explanation given. I allow the application to be received though late
because of the very short period of overrun to the days of appeal; and
because the application raises an arguable error of law.

3. The grounds of appeal assert inter alia that the Judge failed to determine
whether in this Human Rights appeal the appellant met the provisions of
paragraph 276 ADE(1) of the Immigration Rules; and that the Judge failed
to determine whether the appellant had a fair opportunity to provide a
new CAS letter.

4.  Immigration Rule 276 ADE(1) is raised as an issue in the respondent’s
reasons for refusal letter. The respondent contends that there would not be
very significant obstacles to the Appellant’s integration to Pakistan. The
Judge concludes at paragraph 11 that the Appellant “obviously does not
succeed outside the rules. The question is whether he succeeds outside
them”. Plainly that conclusion drawn by the Judge was that obviously the
appellant could not succeed in terms of the Rules, but that the question
was whether he succeeds outside them.”

At the outset Mr Melvin acknowledged that there was ambiguity in the Judge’s
decision as to whether or not the Appellant met the requirements of the Immigration
Rules themselves. At paragraph 11 of his decision the Judge states: -

“...He obviously does not succeed outside the Rules. The question is whether
he succeeds outside them...”

He also acknowledged that even in considering the Appellant’s position outside of
the Immigration Rules there is no fact finding or balance sheet exercise within the
Judge’s decision.

I find that to be precisely the position. The Judge has failed to make material findings
in relation to issues that fell to be decided in relation to whether or not the Appellant
was able to meet the requirements of the Immigration Rules and then has failed to
fully consider Article 8 outside of the Immigration Rules. Whilst Mr Melvin argued
that these errors might not be material I do not find that to be the position. Not only
has the Judge failed to resolve issues in dispute between the parties but he has
inadequately reasoned such analysis as he has made in relation to Article 8.

I gave careful consideration as to whether or not I should remit this appeal back to
Judge of the First-tier Tribunal Juss for consideration of the outstanding matters.
However, having listened to Mr Melvin on this point and the Appellant himself I am
satisfied that the fair disposal is for this appeal to be remitted back to the First-tier
Tribunal.
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Decision

The making of the decision of the First-tier Tribunal involved the making of an error on a point of
law. The decision is set aside. The appeal is remitted to the First-tier Tribunal to be dealt with
afresh pursuant to Section 12(2)(b)(i) of the Tribunals, Courts and Enforcement Act 2007 and
Practice Direction 7(b) before any Judge aside from Judge Juss.

No anonymity direction is made.

Signed Date 4 July 2018.

Deputy Upper Tribunal Judge Appleyard



