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SUMMARY

PROTECTED DISCLOSURES; VICTIMISATION

The claimant is a consultant specialising in Equality, Diversity and Inclusion (EDI). The second
respondent is responsible for decommissioning nuclear sites. The first respondent operates the
Sellafield site in Cumbria and is a wholly-owned subsidiary of the second respondent. Having
previously worked for the second respondent, the claimant’s services were retained by the first
respondent, by way of a contract with her own company.

Following anonymous allegations of sexual harassment against a member of the first respondent’s
HR lead team, made through a “Safecall” facility, the claimant was asked by the third respondent,
who was the first respondent’s HR director, to carry out focus group interviews with members of the
HR team, with a view to smoking out any evidence that might support the allegations. The claimant
responded that there should be a formal investigation.

The claimant did proceed to carry out the focus groups and to produce a report on the HR function
and its leadership generally. In her report she concluded that the team was dysfunctional, reported
various concerns expressed by interviewees, and commented on these herself. Following members
of the lead HR team complaining that the report was unbalanced, did not include their positive
statements, and that interview questioning had been designed to elicit criticism of the third respondent
and members of the lead team, the third respondent decided to terminate the claimant’s contract.
Complaints of protected-disclosure detriment and victimisation against the first and third respondents
failed. The tribunal also concluded that the second respondent could not, as alleged, have been liable
for procuring, aiding or abetting any victimisation that might have been found, nor found liable on
the basis that the first respondent was acting as its agent and with its authority. The tribunal went on
in a further decision to make awards of costs in favour of all three respondents.

The claimant’s appeal made a multi-pronged attack on the tribunal’s conclusions that the claimant
had not been subjected to a protected-disclosure detriment or victimised, in particular because of what
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she originally said when told about the Safecall report, and asked to carry out focus groups, or because
of the substantive contents of the report that she produced following the focus groups exercise.

Although some grounds of appeal were partially successful, that was not sufficient to disturb the
reasoning otherwise supporting the tribunal’s overall conclusions dismissing the complaints. The
tribunal had properly found that the claimant’s report, though critical of the third respondent, and the
HR team’s leadership, was not a protected act or a protected disclosure as alleged. In any event it
had not applied the wrong legal tests of causation, and had reached properly-reasoned conclusions,
and had sufficiently addressed the principal strands of the claimant’s case in that regard. It was not
contended that the tribunal’s conclusions on causation were perverse, or wrong in law because of the
connection between the claimant’s report and the factual reasons found for the decision to terminate
the relationship. The liability appeal was therefore dismissed. However, taking account of the points
on which the liability appeal had succeeded, and having regard to aspects of the reasoning and

contents of the costs decision, the costs awards were unsafe. The costs appeal was allowed.
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HIS HONOUR JUDGE AUERBACH:
Introduction
1. I will refer to the parties as they were in the employment tribunal, as claimant and respondents.

The broad background and context, which I draw from the tribunal’s decisions, are as follows.

2. The claimant is a consultant specialising in Equality, Diversity and Inclusion (EDI). The first
respondent operates the Sellafield site in Cumbria. It has since 2016 been a wholly-owned subsidiary
of the second respondent, which is a statutory body responsible for decommissioning nuclear sites.
The third respondent was, at the relevant time, the first respondent’s HR Director. From 2016 the
services of the claimant were supplied to the second respondent by Capita, initially as an agency
worker, and then via her own company, Interim Diversity Limited (IDL). The first respondent then
contracted with IDL for the provision of the claimant’s services to it, for an 18-month fixed term from
1 September 2018, subject to termination on notice “for convenience”. On 29 October the required

notice was given to terminate that contract with effect on 27 November 2018.

3. The claimant complained that she had been subjected to detriments on the grounds of
protected disclosures, contrary to section 47B Employment Rights Act 1996, (the PD complaints)
and, relying on the same factual case, victimised contrary to section 27 Equality Act 2010 (the

victimisation complaints). The treatment complained of included termination of IDL’s contract.

4. It was common ground: (a) that the claimant was a worker of the first respondent within
section 43K of the 1996 Act and a contract worker supplied to the first respondent within section 41
of the 2010 Act: (b) that the second respondent could not be liable to the claimant in respect of her
PD complaints under the 1996 Act; and (c) that the second respondent could be liable to her in respect
of victimisation by the first respondent, if found, but only if the first respondent had acted as its agent,
or it had been instructed, caused or induced so to act by the second respondent, or the second

respondent had aided such victimisation (pursuant to sections 109, 111 or 112 of the 2010 Act).
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5. The complaints came to a 13-day full-merits hearing before Employment Judge Lancaster, L
Anderson-Coe and K Lannaman, sitting at Leeds. In a reserved decision the tribunal dismissed all of
the complaints. In a further decision in respect of costs applications made by all three respondents,
which were considered on paper, the tribunal ordered the claimant to pay £20,000 towards the costs

of the first and third respondents and £20,000 towards the costs of the second respondent.

6. I heard the claimant’s appeals against the liability and costs decisions, by way of ten grounds
relating to the former and three relating to the latter. Mr Allen KC appeared for her, James Arnold
of counsel having appeared before the tribunal; as before the tribunal, Mr Panesar KC and Ms Levene

of counsel appeared, respectively, for the first and third respondents, and for the second respondent.

The Liability Appeal — Statutory Framework — The Facts — The Claims — The Decision

The Statutory Framework
7. Section 43B(1) Employment Rights Act 1996 provides:

“In this Part a “qualifying disclosure” means any disclosure of information which,
in the reasonable belief of the worker making the disclosure, is made in the public
interest and tends to show one or more of the following—

(a) that a criminal offence has been committed, is being committed or is likely to
be committed,

(b) that a person has failed, is failing or is likely to fail to comply with any legal
obligation to which he is subject,

(c) that a miscarriage of justice has occurred, is occurring or is likely to occur,

(d) that the health or safety of any individual has been, is being or is likely to be
endangered,

(e) that the environment has been, is being or is likely to be damaged, or

(f) that information tending to show any matter falling within any one of the
preceding paragraphs has been, is being or is likely to be deliberately concealed.”

8. Section 48(1) gives a worker the right not to be subject to a detriment by any act, or any
deliberate failure to act, by his employer, done on the ground that the worker has made a protected

disclosure. Section 48(2) provides that, on such a complaint, it is for the employer to show the ground
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on which any act, or deliberate failure to act was done. As noted, it was common ground that any
qualifying disclosure made by the claimant to the first respondent would be a protected disclosure,

and any detrimental treatment of her by the first respondent would be within scope of section 48(1).

9. Section 27 Equality Act 2010 includes:

“(1) A person (A) victimises another person (B) if A subjects B to a detriment
because—

(a) B does a protected act, or

(b) A believes that B has done, or may do, a protected act.

(2) Each of the following is a protected act—

(a) bringing proceedings under this Act;

(b) giving evidence or information in connection with proceedings under this Act;
(c) doing any other thing for the purposes of or in connection with this Act;

(d) making an allegation (whether or not express) that A or another person has
contravened this Act.

(3) Giving false evidence or information, or making a false allegation, is not a
protected act if the evidence or information is given, or the allegation is made, in
bad faith.”

10.  Section 41 includes provision that a principal must not victimise a contract worker. As | have

noted, it was common ground that the claimant was a contract worker of the first respondent.

Claimed Protected Disclosures, Protected Acts and Detrimental Treatment
11.  The tribunal used the word “disclosure” to refer to each communication the claimant relied
upon as amounting to a protected disclosure, a protected act, or both. Originally, there were eight
claimed disclosures, but disclosure 5 was ultimately withdrawn and, for the purposes of this appeal,
I am not concerned with disclosures 7 and 8. How the remaining claimed disclosures were described
in the list of issues, was set out by the tribunal in the following paragraphs.

“Disclosure 1

27. On 12th September 2018, the Claimant advised Ms Roberts that an
investigation should be conducted immediately to address harassment in the
workplace.
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Disclosure 2

28. On or around 24th September 2018, the Claimant stated to Ms Roberts in
unequivocal terms that whilst she was happy to speak to the employee in question
the correct course of action was a formal investigation since the Claimant did not
have the authority to conduct such an investigation.

29. This is not now pursued as a protected act but only as a protected qualifying
disclosure.

Disclosure 3
30. On 28th September 2018 and following discussion with RS and JN on the same
day, the Claimant stated to Ms Bowen that immediate action be taken, not least so
as to avoid compounding the impression that systemic issues were ignored or
mishandled.
Disclosure 4
31. On 2nd October (now amended to 1st October) 2018, and following a concern
expressed by FW as to the wellbeing of CL the Claimant urged Ms Bowen to take

prompt and meaningful actions to investigate how the HR team had allowed the
situation to develop.

Disclosure 6

34. On 16th October 2018, the Claimant submitted her draft report to the HR
department.”
12. | interpose that the particulars of claim and list of issues identified that, in respect of all the
claimed PDs, the “relevant wrongdoing” for the purposes of section 43B(1) was said to be actual or
likely contravention of sections 13, 15, 26, 27 or 149 of the 2010 Act, and/or of common law duties
of care to employees including the implied duty of trust and confidence, and/or that the health and
safety of employees had been, was being, or was likely to be endangered, and/or that such matters

were being, or likely to be, concealed by the failure of senior leadership and HR to address them.

13. The alleged conduct, said to amount to detrimental treatment for the purposes of the claimant’s
complaints, was set out by the tribunal in the following paragraphs.

«“37. The alleged detriments to which the Claimant was subjected are identified in
her list of issues as firstly (“Detriment 1) failures to investigate or take action in
relation to disclosures 1 and 3 to 8, including in respect to disclosure 1 the Third
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Respondent “attempting to pressure the Claimant into being part of an ill-
conceived covert investigation and caused or contributed to acute anxiety and
distress”, and in respect of failure to investigate disclosure 8 after 29th October
2018 this contributing to the eventual termination of the IDL contract at the end
of the notice period.

38. Secondly, (“Detriment 2”) it is alleged that the aiding or inducing of the
decision to dismiss is somehow in itself a detriment, rather than something which
may give rise to liability under section 111 of the Equality Act 2010. This is in
relation to representations in writing made to the Third Respondent by T Morris,
E McDonnell and A Thompson who are all of course employees of the First
Respondent but are not named individual respondents. It is also in relation to
representations purportedly made by D Vineall of the Second Respondent to the
CEO of the First Respondent in circumstances where the Second Respondent
cannot itself be liable as a primary party for the alleged basic contravention, which
is the termination of the IDL contract.

39. Thirdly (“Detriment 3”) the decision of the Third Respondent to “dismiss the
Claimant” and also, (“Detriment 5”) the fact of the “dismissal” on notice are both
said to be detriments.

40. It is accepted that the lawful early termination of the contract with IDL before
the expiry of its limited term, nonetheless, constitutes a detriment to the Claimant
as an individual worker employed by IDL.

41. Fourthly, (“Detriment 4”) it is alleged that the “approving, authorising or
failing to prevent dismissal” is also somehow itself a detriment, rather than
something which may give rise to liability under section 112 of the Equality Act
2010. In so far as this relates to the CEO of the First Respondent, he was of course
its employee but is not a named respondent. In so far as it relates to D Vineall or P
Vallance of the Second Respondent, this is again in circumstances where the
Second Respondent cannot itself be liable as a primary party for the alleged basic
contravention, which is the termination of the IDL contract.

42. Fifthly, (“Detriment 6”) the manner of the Claimant’s “dismissal” is also said

to be a detriment. That is, the telephone call from L Bowen was brusque, the

Claimant was not thanked for her previous work, A Rankin was listening in on the

phone call and there was then no further communication from the HR team.”
The Facts Found by the Tribunal
14, The issues raised by the liability appeal focus on the tribunal’s decision in relation to
disclosures 1 and 6, and, in one respect, disclosure 4; and on its decision in relation to detriment 1
and those detriments that related to the termination of the contract with the claimant’s company,

which, for shorthand, it referred to, as shall I, as the dismissal. In describing the facts found at this

stage, | will therefore focus on these aspects of the decision.

Page 8 [2023] EAT 60
© EAT 2023



Judgment approved by the court Mrs A McDermott v Sellafield Limited and others

15.  The tribunal began with events relating to disclosure 1, in the following passage.

“44. On Thursday 6th September 2018, following an HR team away day on 5th
September and apparently prompted by something which had happened then,
there was an anonymous message sent to “Safecall” outlining allegations against
VC, a member of the First Respondent’s HR lead team: (doc 763-765).

45. On Friday 7th September 2018 this was forwarded by Safecall Ltd. in a report
to A Carr who is the First Respondent’s legal counsel: (doc 773).

46. Although the report is titled “HR-Sexual Harassment” it should be noted that
it does not in fact contain any statement that any person (or persons) submitting
the complaint via “Safecall” has themselves been the direct victim of any such act.
Nor does it describe any acts which might properly be categorised as overtly sexual
molestation or “groping”. It speculates as to those who may have been subject to
inappropriate touching, but this was only understood to have been on the arm or
shoulder. The complaint of the use of inappropriate language is similarly not made
directly and the precise comments which are alleged to have been overheard by
others are not particularised. Whilst any raised concern about sexual harassment
is necessarily to be taken seriously, this report does not, as initially submitted,
condescend to any great detail.

47.0n Monday 10th September 2018 it was forwarded by A Carr to T Houghton,
the First Respondent’s Head of Complaints and Compliance, and the Third
Respondent was also notified (doc 773).”

16.  The tribunal went on to make findings about initial conversations the third respondent had
with a number of colleagues who were identified in the Safecall Report as potentially having
information about VC’s alleged behaviours. It concluded that the assertion in the particulars of claim,
that she told the claimant on 12 September 2018 that she had “sat on this report for weeks” and taken
no action was “demonstrably false”, as she had, at that point, only known about it for two days and
had already taken steps in connection with it. The tribunal continued:

“52. On the direction of A Carr, the Third Respondent did however then, on 12th
September 2018, approach the Claimant to invite her to carry out focus groups
with members of the HR function, so as to provide a confidential environment
where any concerns about VC which might substantiate further investigation into
the “Safecall” allegations could be identified. The Claimant’s own oral evidence as
to how this was put to her was that she was asked to “flush out if there were any
issues regarding VC.”

53. The Claimant was not, however, shown the report, and nor did the Third
Respondent have a copy in front of her at the time. The Claimant was therefore
ignorant of the actual substance of the report and remained so until disclosure took
place in these proceedings.

54. It is accepted, however, that the Claimant was at least informed that the report
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contained allegations of sexual harassment against VC and there was also an
allegation that there had been some sort of “cover up”.

55. It is common ground that the Claimant expressed an opinion that there ought
to be formal investigation. The best and most plausible account of what she
actually said comes from the evidence in cross-examination of the Third
Respondent, and which is accepted by the Claimant in closing submissions as
accurate. She said that the Claimant’s words were “if there’s an allegation like
that, you really need to undertake a formal investigation” (emphasis added).

56. We accept the evidence of the Third Respondent that she was perfectly aware
of the obligations on the First Respondent to seek to eliminate discrimination or
harassment, and that this would necessitate the carrying out of a formal
investigation where there was sufficient evidence.

57. In the Claimant’s oral evidence, it was clear that she expressed this opinion
only after the invitation to conduct focus groups had already been voiced. The
Third Respondent’s evidence was, however, that it was said before a discussion of
A Carr’s advice as to how a preliminary investigation might in fact be carried out.

58. Because the Claimant did not know what was actually contained in the report
she cannot have expressed, and did not express, any informed opinion as to the
format of any alternative “formal investigation”, either as to how it should have
been conducted or who should have been interviewed.

59. It was not until the Claimant’s revised list of issues was submitted on 13th May
2021 that it was alleged that the Claimant had been subjected to a detriment by
reason of the fact that “instead of undertaking a formal investigation, Ms Roberts
attempted to pressure the Claimant into being part of an ill-conceived covert
investigation and caused or contributed to acute anxiety and distress”.

60. It was only in cross-examination that the Claimant first stated that she had
disclosed that the so-called covert investigation was, as she understood the ACAS
Code of Practice on Disciplinary Procedures, a breach of VC’s alleged right to be
informed of the charge against him at this stage. This is, of course, an erroneous
understanding of the code, which is not concerned with the preliminary
investigation to establish the facts but only where it is then decided that there is a
potential disciplinary case to answer.

61. It was agreed that the Claimant would conduct a series of “Respect and

Inclusion Focus Groups” or individual interviews with members of the HR

function. The Claimant and the Third Respondent spoke further about this on

Monday 17th September 2018.”
17.  The claimant sent the third respondent her draft terms of reference and further draft questions
she proposed to ask participants, which did “in part focus attention directly upon levels of

satisfaction” with the HR lead team and the third respondent [68]. The focus groups “did in fact

afford an opportunity for participants to have reported any express concerns about VC.” [70] During

Page 10 [2023] EAT 60
© EAT 2023



Judgment approved by the court Mrs A McDermott v Sellafield Limited and others

the period of the sessions the claimant reported to the third respondent that one participant — SP — had
spoken of historic concerns regarding VC. Another — FS —told the claimant confidentially of “gossip”

that VC had done something that had made others uncomfortable.

18.  The tribunal also referred to an anonymous letter of 8 October 2018, ostensibly by members
of the HR department, to senior managers in the first and second respondents, which referred to
problems re sexual harassment being ignored. It alleged that the third respondent had taken no action
in relation to someone having recently raised such an issue — which the tribunal considered that

anyone aware of it would have connected to the Safecall report.

19. Upon her return from compassionate leave in mid-October the third respondent sought an
update from the claimant on information about VVC obtained from the focus groups, was told that only
FS had expressed concerns, and then queried the situation regarding SP. The claimant sent her draft
report to the third respondent on 16 October. The claimant noted that she (the claimant) had “not
included the issue re VC” and did not want to put anything re FS in writing as their comments were
made confidentially. On 18 October D Vineall, Group Chief People Officer of the second respondent,
spoke to the third respondent about the anonymous letter. She told him that, on advice from Mr Carr,
she was using the claimant to carry out focus groups. The tribunal accepted that she was, at that stage,

awaiting any further information from the claimant regarding SP, and had yet herself to speak to FS.

20. In this passage the tribunal also noted that, subsequent to the period with which it was
concerned, an executive director of the first respondent carried out 19 fact-finding interviews and on

21 December 2018 found that there was no case to answer in relation to the Safecall allegations.

21. The tribunal made detailed findings of fact in relation to disclosures 2 and 3. It suffices to
note that disclosure 2 related to an alleged conversation between the claimant and the third respondent

about an email alleging that a colleague had not been treated with respect by a then unnamed member

Page 11 [2023] EAT 60
© EAT 2023



Judgment approved by the court Mrs A McDermott v Sellafield Limited and others

of the HR team (identified to the tribunal). The tribunal went on to conclude in light of its findings
of fact, that the claimant’s account of this was a “well-nigh total distortion” of what happened, and
that there was no disclosure of information. Disclosure 3 related to an alleged conversation with an
HR team member, about allegations of homophobic abuse that had been made by two employees.

The tribunal found that that particular conversation with the team member did not happen.

22, Disclosure 4 related to an employee, CL, who had been on long-term sick leave since May
2018 with mental health issues, and who had previously had lengthy absences because of certain
physical ailments, and who the tribunal said would almost certainly have met the definition of
someone with a disability. The disclosure was said to arise from a colleague expressing a concern to
the claimant about his well-being, leading to the claimant speaking to a member of the HR team, L
Bowen, about him. The tribunal said of this:

“122. The Claimant has alleged that she urged L. Bowen “to take prompt and
meaningful action to investigate how the HR team had allowed the situation to
develop.” In her oral evidence she now puts the case no higher than that she urged
L Bowen to “explore” whether all that could be done to assist CL was being done.

123. L Bowen was not CL’s line manager and so was not directly responsible for
managing his absence, that would have been CB. The Claimant said that she
nonetheless approached L Bowen about the issue because she was the person with
whom she had an existing relationship, not CB. She acknowledged that she
believed L Bowen did care about CL, and that she believed her when she said she
was aware of the problem already and that she would look into it.

124. The Claimant has originally maintained that she spoke to L Bowen on 2nd
October 2018. She has now amended that account to say that it was raised in the
course of the one-to-one that she conducted with L Bowen on 1st October 2018, as
part of the “Facilitated Feedback Sessions”. There is again, of course, no note of
that discussion and it is somewhat implausible that the Claimant should have used
that time for an entirely different purpose to that for which the meeting was
scheduled.

125. On balance we prefer the recollection of L Bowen, as now expressed in the
course of her oral evidence, that there was a very brief encounter in the corridor
where the Claimant mentioned the situation with CL.”

23.  After making some further findings relating to this incident, including as to communications
between the claimant and another HR colleague, A Rankin, the tribunal continued:
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“133. In the entirety of this exchange with A Rankin the Claimant makes no
mention whatsoever of her ever having raised the issue with L Bowen, either the
day before or at any other time.

134. The Claimant confirms in her last email to A Rankin that as at 7.36 on 2nd
October 2018 she still did not know any of the detail about CL’s case. We are
satisfied therefore that she cannot have, and did not have any discussion with L
Bowen that went beyond a similar general expression of employees having
recorded their concerns about CL.

135. The Claimant is also ignorant as to any measures taken by the First
Respondent with respect to CL after 1st October 2018. In actual fact the Third
Respondent already had a pre-arranged further meeting with CL on that same
day, 1st October 2018, which was attended in her stead by the Second
Respondent’s executive mental health sponsor. The Claimant therefore provides
no basis whatsoever for her stated belief in evidence that “I think L. Bowen would
have been upset that I asked her to “explore”.

136. The Third Respondent was never made aware at the time of any conversation
on this issue as between the Claimant and L. Bowen.”

24.  The tribunal recorded that disclosure 5 was no longer relied upon, and stated that the email in
question (the text of which it set out) could never have properly been construed as a disclosure that

the third respondent had breached the confidentiality requirements of the Safecall procedure.

25. At the start of its findings about disclosure 6 the tribunal found that, following the away day
on 5 September 2018, the claimant expressed to some members of the HR team, criticism of another
member, A Thompson; and she also admitted in evidence that she had by that stage formed the view
that the third respondent should not remain in post. This view was based upon two earlier interactions
in respect of which it preferred the third respondent’s evidence as to what occurred over that of the
claimant. In the focus groups she invited negative feedback in relation to A Thompson, and
inappropriately directed her questioning to securing adverse criticism of the third respondent. The

tribunal stated that the claimant had produced no notes of any of the feedback sessions.

26. The third respondent discussed the receipt of the anonymous letter with the lead team on 16
October. The claimant initially emailed a draft of her report to the third respondent that day. In

further text exchanges between them the third respondent said she was a bit disappointed “however
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if you ask you have to be prepared for the answer.” The claimant wrote “I think there are some simple
things that could be done to really demonstrate to people you (plural) have heard the issues.” The
third respondent indicated that she would be discussing it with the HR lead team on 18 October and

that “we will look at a plan of 2 — 3 things to do immediately and the option of a dept wide brief.”

27.  Asto the contents of the report, the tribunal said this.

“160. The format of the Draft Report (doc 961) is firstly a half-page setting out the
methodology, then 12 pages of selected but unattributed verbatim comments, from
the participants with no indication as to how many of the 37 responders are in fact
quoted at all, or which of them is the author of multiple quotations. There is also
an executive summary at the start by the Claimant together with a further
summary introducing each of the eight areas covered.

161. There are then 6 pages recording the responses to the six written questions,
with pie charts although the sample is so small as to render the conversion to
percentages largely superfluous. 16 responders said they respected the lead team
to some degree as opposed to 21 who did not, but 22 people respected the Third
Respondent as against only 15 who did not.

162. Finally, there is a half-page of 6 bullet point “Recommendations” which the
Claimant accepts are “anodyne”. They contain no concrete proposals and are
accurately described by the Third Respondent as “some generic recommendations
which could have applied to any team”. This is padded out by two proverbs
supposed to illustrate the value of “effective team working”.

163. Only one of the 108 quotations in the Draft Report has now been identified in
closing submissions as something which is relied upon as being a protected act for
the purpose of the victimisation claim. That is within the section on “trust”: “CL
— actively disliked by the lead team and some of their comments are not
appropriate. This massively reduces trust and safety. What if | got ill - would they
speak about me like this?”

164. The Claimant in her preamble to this section on trust does not identify this
comment as in anyway relating to CL’s disability.

165. Nor, notwithstanding that it is critical of the HR lead team and refers to low
morale in the department, does the Claimant anywhere in the Draft Report
identify any issues raised which she considered to disclose any breach of a legal
obligation (whether a common law duty of care toward employees) or an
endangerment to health or that there had been a failure to investigate any such
specific matter.”

28.  The tribunal accepted the third respondent’s evidence that, when she shared the report with

the lead team, they were shocked and horrified, and expressed concerns about the negative way it was
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written. Nevertheless it was clear that some action was warranted, and everyone agreed to take time
to reflect. | need to set out the next passage in the tribunal’s findings of fact in full.

“168. Following this meeting four members of the lead team, independently of each
other, contacted the Third Respondent further to express their opinion that the
Draft Report did not represent a balanced picture of the department because the
guotations selected for inclusion were predominantly negative, did not reflect the
fairly even split between those who expressed satisfaction with the lead team or the
Third Respondent and those who did not, in particular that it did not record
positive things which they themselves had said in their interviews, and to express
their concerns as to the way the Claimant had conducted the process. These were
L Bowen, E McDonnell, A Thompson and T Morris.

169. Three of these people put their concerns in writing as follows. T Morris’s email
dated Thursday 18th October 2018: (doc 1004). A Thompson’s letter dated Friday
19th October 2018: (doc 998). E McDonnell’s email dated 22nd October 2018: (doc
1002). Although they had each spoken to the Third Respondent to some extent
before delivering their written concerns, in each case the initial approach was
unsolicited by her.

170. Although the Information Commissioner’s Office has criticised the fact that
these letters were produced outside of the First Respondent’s computer or email
system hard copies were properly delivered into the control of T Houghton on 30th
October 2018.

171. These letters are not fabrications, as had previously been asserted by the
Claimant but which allegation is sensibly not now maintained. They were prepared
on the dates shown and represent the genuine views of the authors.

172. On or about Friday 19th October 2018 L Bowen updated the Third
Respondent on the actual cost to date of the IDL contract, that it had exceeded the
expected 2 days per week cost, even though contingencies were built in to the
projections, and that there was risk of overspend.

173. The invoices submitted by IDL show that the cost of the Draft HR Report was
at least £12,000 (exclusive of VAT) plus expenses. Given the admittedly anodyne
nature of its recommendations, and irrespective of the concerns over the
impartiality of its conclusions, this clearly in our view did not reflect value for
money to the public purse no matter what the “going rate” may have been for
consultants.

174. The Third Respondent asked L Bowen what the implications for EDI would
be if the Claimant’s services were no longer retained and she in turn posed the
guestion to A Rankin. We accept the evidence of the Third Respondent that she
was reassured and was confident that L Bowen and A Rankin had the necessary
expertise to continue the work in this area and that the Claimant was not in fact
bringing sufficient added value to justify the high cost of the IDL contract.

175. The Third Respondent took the decision to terminate the IDL contract on due
notice, having discussed the matter in advance only with the CEO.

176. On Monday 29th October 2018 L. Bowen, acting on the Third Respondent’s
instructions, telephoned the Claimant to inform her of the cancellation of the
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contract with IDL. The reason for termination was simply stated to be “funding
constraints”. The Claimant said that she needed time to think and that she would
be in touch, it was she who ended the call: (doc 1098).

177. Unbeknownst to the Claimant A Rankin listened in to L Bowen’s side of the
conversation.”

29. The tribunal went on to find that there was no further contact from the claimant save to submit
her final invoice, which was not disputed, and was paid. The email confirming payment “also

confirmed that the reason for termination of the IDL contract was financial.”

30.  The tribunal went on to make findings about claimed disclosures 7 and 8, to D Vineall of the
second respondent, to which this appeal does not, as such, relate. However, this passage includes the
following paragraphs of relevance to this appeal.

“188. We accept the evidence of D Vineall as Group Chief People Officer for the
Second Respondent that, although carrying great influence, the Second
Respondent could not directly intervene in the affairs of the First Respondent.

189. The Services Agreement between the Second and the First Respondent
expressly provides under clause 3.1 “Partnership and Agency” that “Nothing in
this Services Agreement is intended, or shall be deemed, to establish any
partnership or joint venture between NDA and SL (Sellafield). Nothing in this

Services Agreement is intended, or shall be deemed to, authorise SL to make or
enter into any commitments for or on behalf of NDA”: (doc 151).”

31.  The tribunal also found that the third respondent informed the HR director of the second
respondent that there was no hard evidence to justify investigating the Safecall report and that the
reason for the termination of the IDL contract was financial. D Vineall was also told by the CEO of
the first respondent that the reason was financial. They also agreed that the second respondent would
pay for a diagnostic review of the HR function, which led to the commissioning of a report from Price
Waterhouse Coopers (PWC). The second respondent also commissioned a third party investigation

into the Safecall report following the identification of a potential witness who was on secondment.

The Tribunal’s Conclusions

32.  The tribunal opened the section of the decision setting out its conclusions as follows.

Page 16 [2023] EAT 60
© EAT 2023



Judgment approved by the court Mrs A McDermott v Sellafield Limited and others

¢207. Establishing from the Claimant the facts of what was actually said in respect
of any alleged oral disclosure has proved elusive. The Claimant has not provided
any clear verbatim account of what was said close to the time. It is now, of course,
nearly 3 years after the events in question and lapses in memory might be excused.
Unfortunately, however, the more detailed accounts now given by the Claimant,
particularly in her witness statement, bear all the hallmarks of being what she
would like to think that she said in support of her claim as it has now been
constructed, rather than what actually happened at the time.

208. We have come to our conclusions as to what was in fact said by taking into
account not only the conflicting evidence of witnesses making allowance as
appropriate for any potential inaccuracies in recollection, but also the documented
surrounding context so as to determine what is the most plausible finding in all the
circumstances.”

33. In relation to disclosure 1, and the claimed detriments relating to it, I will set out the tribunal’s
conclusions in full.

“209.The “Safecall” report might have been dealt with differently. In hindsight it
might indeed have ben preferable if it had been. It was, however, investigated.

210. The Claimant did not, of course, have any actual knowledge as to the
substance of that report and could not therefore make any specific representations
at the time as to how it ought to have been addressed.

211. Everybody who was made aware of the “Safecall” report, whether or not they
were also aware of its specifics, understood that the Facilitated Feedback Sessions
led by the Claimant were in fact intended to form the first stage of any investigation
into the allegations against VVC. That understanding extended to the Claimant.

212. Had it not been for the “Safecall” report the Claimant’s experience in
facilitating focus groups would not have been called upon. The initial purpose of
such groups was clearly understood by her to be to “flush out if there were any
issues regarding VC.”

213. In the absence of any direct knowledge of the specific nature of the allegations,
the Claimant’s observation that “if there’s an allegation like that, you really need
to undertake a formal investigation™ is no more than an expression of opinion.

214. It did not, therefore, disclose any information, which could properly be said
to amount to a protected qualifying disclosure. Nor is it even an allegation such
that in an appropriate context it might nonetheless qualify for protection.

215. Nor was the Claimant in any position to make any actual allegation of
discrimination, whether express or implied, before the potential matters raised in
in the anonymous “Safecall” report, the details of which she of course did not
know, had been investigated. Nor, even though it need not refer to any specific
statutory provision, does this expression of opinion amount to the doing of
anything for the purposes of or in connection with the Equality Act, because the
Claimant was not actually aware of any facts which she was reporting as deserving
of investigation.
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216. All the Claimant was saying was that if, conjecturally, there were in fact
serious allegations they ought to be formally investigated. There is nothing to
suggest that had substantiated allegations come to light they would not then indeed
have been subject to a formal process.

217. The Claimant was not pressurised into setting up the Facilitated Feedback
Sessions. She had almost complete autonomy as to their format and content.

218. In the event, although the Claimant was clearly aware of the importance
attached to these sessions as a means of eliciting any information which
corroborated the potential allegations of “sexual harassment” against VC she
chose instead to focus upon negative criticism of the style of the lead team and in
particular of the Third Respondent.

219. When the Draft Report was presented the Claimant then chose not to include,
within or without the main body of the report, any information which would assist
— one way or another - in evaluating whether the anonymous “Safecall” allegations
had any substance. She did, however, expressly acknowledge that the issues
regarding VC were still outstanding. The one potential line of further inquiry
which she did report in connection with this matter, though without any detail, was
then promptly followed up by the Third Respondent.

220. This does not mean that she was in any way from the outset pressurised into
conducting the session in a manner which she had taken objection to. Rather it
strongly suggests that she did indeed take the opportunity presented by the
commission to “flush out if there were any issues regarding VC”, which she
accepted, to then follow a parallel agenda dictated by her own preconceptions as
to the inadequacy of the HR lead team generally.

221. We find, on balance, and in accordance with the Claimant’s own case that the
expression of opinion came after she was invited to use her expertise to “flush out
if there were any issues regarding VC.” The subjecting of her to this alleged
detriment cannot therefore have been because she had made any disclosure.

222. In any event, whenever this opinion was expressed in the course of the
conversation the decision to investigate the “Safecall” report in the way that it was
in fact investigated clearly had nothing whatsoever to do with the Claimant saying,
“if there’s an allegation like that, you really need to undertake a formal
investigation”.

223. There was no failure to investigate or take action in respect of this alleged
disclosure. The expression of opinion, expressed in the way that it was, was not of
itself susceptible to any investigation.

224. There is no good evidence that the Claimant was in fact in any way stressed
by the decision to hold the Facilitated Feedback Sessions rather than,
hypothetically, to have conducted the investigation in some other way. She was
fully prepared to conduct these sessions and she informed the Third Respondent
of the information that then came to light in respect of VC, such as it was. The
Claimant did not in fact know what did or did not then happen in respect of any
further investigation into VC’s conduct once she had completed her Draft Report
and passed F Shand’s details on to the Third Respondent. In reality, it appears
that the sessions which she had conducted had disclosed no significant allegations
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against VC such as might have given rise to concerns or anxieties on the part of the
Claimant herself as a result of her becoming aware of that information.

225. Nobody apart from the Third Respondent knew about what the Claimant had
said in the course of this conversation, and there is no reason at all to suppose that
the expression of opinion on 12th September 2018 had anything at all to do with
her subsequent decision to terminate the contract with IDL.”

34, In relation to disclosure 2 the tribunal found the claimant’s case to be “a well-nigh total
distortion of what actually happened.” It was only claimed to involve a protected disclosure, not a
protected act, but it involved no disclosure of information. Failure to investigate it was no longer
pursued as a detriment. The claimant was not subjected to a detriment because of it. The substantive

matter raised was investigated. It did not have any bearing on the decision to dismiss.

35. Disclosure 3 was found not, factually, to have occurred; and even on the claimant’s case, the
tribunal concluded, there was no disclosure of information or protected act. Even had the claimant,
on her own case, exhorted L Bowen to take immediate action in relation to the matter, she was not

subjected to any detriment because of having done so.

36.  Asto disclosure 4, the tribunal found that the passing comment asking L Bowen to explore if
everything was being done did not disclose information and did not amount to the doing of a protected
act and did not allege discrimination. It was not a significant conversation that registered in the mind
of L Bowen. The claimant suffered no detriment. She was reassured by L Bowen, who said she

would look into it.

37.  Astodisclosure 6 and the related complaints I need to set out the tribunal’s conclusion in full.

“243. The Draft Report does in fact not contain protected qualifying disclosures.
The Claimant is an experienced, human resources professional. If she had
genuinely and reasonably believed that the quotations from interviewees actually
disclosed any breach of a legal obligation or an endangerment to health or an
attempt to conceal this information she would have said so.

244. If she had genuinely and reasonably believed this to have been the case, she
would have made specific recommendations as to how these matters ought to be
addressed and would not have presented the position to Third Respondent simply
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as one where the low morale in the team could easily be addressed.

245. The single allusion to CL in one of the many quotations is not properly
construed as the doing of protected act just because CL is disabled. The allegedly
inappropriate comments about CL are not particularised, and, in any event, they
are not stated to be related to his disability but to the fact that he is apparently
disliked. It is primarily a concern on the part of the interviewee that if they too
were absent through illness comments might be made about them. It is a complaint
about someone being spoken about behind his back, not anything obviously related
to discrimination.

246. In any event the inclusion of that single reference to CL in the body of the
report, absent any comment at all upon it by to Claimant, was not the reason why
the Third Respondent acted as she did: it will have had no bearing whatsoever
upon her thought processes.

247. The reason why the Third Respondent in fact decided to terminate the
contract with IDL is identifiable from the reason why her position changed
between the initial receipt of the Draft Report and its being shared with the lead
team and the subsequent giving of notice.

248. The principal difference is the fact that Third Respondent was informed by
four members of the lead team that they independently had serious doubts about
the lack of balance in the report such that they no longer fully trusted the Claimant.

249. Those concerns were genuinely and reasonably held, and the representations
made to the Third Respondent were therefore simply a record of observed doubts
about the manner in which the feedback session had been conducted, not as a result
of the Claimant having made any alleged disclosure. They certainly did not induce
the termination of the IDL contract because the report contained a reference to
CL.

250. Also, L Bowen had by then updated the Third Respondent for the first time
as to the actual costs involved in the IDL contract.

251. We are satisfied therefore that the reason why the IDL contract was
terminated was that the Third Respondent had received reliable information
which cast doubt on the balance and impartiality shown by the Claimant in the
preparation of the Draft Report, that the report itself lacked any meaningful
analysis and that its recommendations were vague and entirely generic.

252. This questionable and insubstantial piece of work by the Claimant had,
however, incurred a cost to date of in excess of £12,000.

253. The First Respondent was continuously operating under financial constraints.
Where such a cost evidently does not represent good value for money it ought
properly to be challenged by a publicly funded body.

254. Had the Claimant in fact done a protected act which could realistically be
connected to the termination of the IDL contract, then the failure to inform her,
or indeed anybody else who asked at that time, of the full underlying reason for
“financial constraints” being invoked as a ground for terminating the contract
would be sufficient to reverse the burden of proof on the victimisation complaint.
That is not however he case here, and it cannot so operate.
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255. We are further satisfied that the reference only to “financial constraints” was
in order that the Claimant could indeed, had she wished, have left “with her head
held high” and with no openly voiced criticism of her work.

256. The IDL contract was not terminated because of the subject matter in any
alleged disclosure by the Claimant.

257. Nor was the decision to communicate that decision in a short, business-like
telephone call taken because of any alleged disclosure. It was simply in the nature
of the giving of notice to terminate a commercial contract, but where obviously the
Claimant would be disappointed at losing that work and revenue source. It was the
Claimant who in fact closed the call.

258. The Claimant did not know at the time that A Rankin was present with L
Bowen. This is not a detriment to her, it did not place her at any disadvantage in
“employment”, that during the currency of the IDL contract. In any event the
reason why A Rankin was asked to observe was so that there would, if necessary,
be a witness to what L Bowen said, and not because of an alleged disclosure made
by the Claimant.

259. The Claimant could have worked throughout IDL’s notice period. She chose
not to. Rather she immediately took steps to prepare for litigation and
communicated directly only with the Second Respondent. As a result, there was no
further direct contact with any employees of the First Respondent. Again, this is
not properly construed as a disadvantage to her in the course of “employment”
and is not because of an alleged disclosure made by the Claimant. The Claimant
had of course only worked for the Respondent, through IDL, for a very short time.
Her previous involvement at Sellafield had been when she was supplied by Capita
to the Second Respondent and any work that she done had already been completed,
and no doubt acknowledged, when the Capita contract had come to an end.”

38. In the course of its conclusions regarding disclosures 7 and 8, the tribunal also concluded that
there was no evidence that the second respondent had induced the termination of the IDL contract or
any other alleged detriment, nor did it knowingly help the termination of the IDL contract to take
effect after the service of notice. So, even had there been a basic contravention, the second respondent
could not have been liable therefor under sections 111 or 112 of the 2010 Act. It continued:

¢«275. Nor would the Second Respondent be liable under section 109 Equality Act
2010.

276. Ministry of Defence v Kemeh [2014] ECA Civ 91 confirms that the common
law principles as to agency apply in construing the relevant statutory provisions in
respect to discrimination by an agent and for which the principal is therefore
liable.

277. Even if the legal concept of agency does not necessarily involve an obligation
to affect the legal relationship with third parties— and which is here expressly
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precluded by the terms of the Services Agreement — it is still necessary to show that
“that a person (the agent) is acting on behalf of another (the principal) and with
that person’s authority” (see paragraph 39 of the judgement of Elias LJ).

278. The source of the First Respondent’s authority to act with respect to the
Claimant is clearly the fact that as a separate legal entity it had entered into a
commercial contract with IDL. That is the source of its authority to make decisions
regarding utilisation of the Claimant’s services as commissioned by its HR
department. Similarly to the position in Kemeh (see paragraph 41) the limited
degree of control that the Second Respondent might in practice have been able to
exert over the First Respondent by advising, challenging or supporting comes
“nowhere near constituting an authorisation...to allow the [First (or Third)]
Respondent) to act on its behalf with respect to third parties.” ”

39. The tribunal therefore concluded its decision as follows.

«“279. The Claimant has not, on the facts, established any alleged disclosure which
is properly capable of amounting to a protected qualifying disclosure or the doing
of a protected act, or that there is any causal link between what she actually said
or wrote and the only proven detriment to which she has in reality been subjected,
which is the lawful determination of the contract with IDL through whom she
chose to provide her services.”

Liability Appeal — Grounds of Appeal; Discussion; Conclusions

Grounds 1 -4

40. Grounds 1 to 4 all concern the tribunal’s conclusions about whether the claimant made
protected disclosures, specifically, Mr Allen KC confirmed in oral submissions, by claimed
disclosures 1 and 6. An overarching theme of this group of grounds is that the tribunal failed to
follow the structured approach commended in Williams v Brown, UKEAT/0044/19/00 at [9] — [10],
of working through each of the elements of the definition of a qualifying disclosure, and determining
whether each in turn was satisfied. Strikingly, submitted Mr Allen KC, the tribunal did not, in its
decision, cite the words of the statute, nor any authority or guiding principles. Whilst he accepted
that a failure to state the law did not, of itself, show that the tribunal had not understood or applied it
correctly, he submitted that this meant that the EAT lacked the tangible reassurance that the tribunal

had done so; and the lack of a structured approach did lead the tribunal into error.

41. Ground 1 contends that the tribunal erred by failing to find that disclosure 1 and disclosure 6
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amounted to disclosures of information.

42.  As to disclosure 1, Mr Allen KC submitted that the information which the tribunal should
have found was conveyed was that the claimant “considered that a formal investigation was called
for (and not just ‘carrying out focus groups’) when allegations had been made of sexual harassment

by a senior HR Lead Team member and a cover up.”

43.  The expression of an opinion can convey information: Norbrook Laboratories (GB)
Limited v Shaw [2014] ICR 540. Relevant context included: that — on the claimant’s case — there
was a “toxic culture” at Sellafield, yet the tribunal took the view at [23], that that was not an issue;
that the claimant had worked for the first respondent since 2016 and been praised for her work; that
there had been recent reports, on EDI, HR Engagement and Employee Engagement at Sellafield,
which the third respondent knew had been critical of the work environment and the HR function; that
the third respondent’s evidence was that she herself had concerns about the leadership team; that Mr
Rankin, the HR Transformation Lead, also had critical views of the HR Team; and that an effective

HR function was critical to the safe running of a nuclear site.

44, Mr Panesar KC submitted that, while an expression of opinion may convey information, the
tribunal properly concluded that, on this occasion, it did not. Further, there was an important
difference between the factual case advanced, and the facts found. The claimant’s case was that the
third respondent had told her that she had “sat on this for weeks” and the claimant had then responded
that there should be an investigation conducted “immediately”. But the tribunal found that the third
respondent had not so stated. It also found that the claimant understood that the focus groups would
not be instead of a formal investigation, but by way of the next stage of the process. In the context

found, the tribunal did not err by finding that the claimant had merely expressed an opinion.

45. Further, he submitted, the tribunal was plainly aware of all of the wider contextual features
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relied upon by the claimant, all of which were referred to in evidence and submissions, and some of

which w

conclude that any of them indicated that this was a disclosure of information in the requisite sense.

ere referred to in its decision. It did not need to refer to them all; and it was not bound to

46. My conclusions in relation to this strand of ground 1 are as follows.

47.  As is well-known to employment lawyers, in Cavendish Munro Limited v Geduld [2010]

ICR 325

informat

48. In Kilraine v London Borough of Wandsworth, Geduld was considered by the Court of

Appeal.

© EAT 2023

the EAT postulated that, in this context, there is a significant distinction between disclosing

ion and making an allegation. At [24] it said this:

“Further, the ordinary meaning of giving ‘information’ is conveying facts. In the
course of the hearing before us, a hypothetical was advanced regarding
communicating information about the state of a hospital. Communicating
‘information’ would be ‘The wards have not been cleaned for the past two weeks.
Yesterday, sharps were left lying around’. Contrasted with that would be a
statement that ‘you are not complying with Health and Safety requirements’. In
our view this would be an allegation not information.”

Sales LJ, as he then was, (Kitchin LJ as he then was concurring) said this:

“30. I agree with the fundamental point made by Mr Milsom, that the concept of
"information" as used in section 43B(1) is capable of covering statements which
might also be characterised as allegations. Langstaff J made the same point in the
judgment below at [30], set out above, and | would respectfully endorse what he
says there. Section 43B(1) should not be glossed to introduce into it a rigid
dichotomy between *"information’ on the one hand and "*allegations’* on the other.
Indeed, Ms Belgrave did not suggest that Langstaff J's approach was at all
objectionable.

31. On the other hand, although sometimes a statement which can be characterised
as an allegation will also constitute "information* and amount to a qualifying
disclosure within section 43B(1), not every statement involving an allegation will
do so. Whether a particular allegation amounts to a qualifying disclosure under
section 43B(1) will depend on whether it falls within the language used in that
provision.

32. In my view, Mr Milsom is not correct when he suggests that the EAT
in Cavendish Munro at [24] was seeking to introduce a rigid dichotomy of the kind
which he criticises. | think, in fact, that all that the EAT was seeking to say was
that a statement which merely took the form, **You are not complying with Health
and Safety requirements, would be so general and devoid of specific factual
content that it could not be said to fall within the language of section 43B(1) so as
to constitute a qualifying disclosure. It emphasised this by contrasting that with a
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statement which contained more specific factual content. That this is what the EAT
was seeking to do is borne out by the fact that it itself referred to section 43F, which
clearly indicates that some allegations do constitute qualifying disclosures, and by
the fact that the statement "*The wards have not been cleaned [etc]"* could itself be
an allegation if the facts were in dispute. It is unfortunate that this aspect of the
EAT's reasoning at [24] is somewhat obscured in the headnote summary of this
part of its decision, which can be read as indicating that a rigid distinction is to be
drawn between "information' and "allegations'.”

49. Sales LJ went on to say that the EAT in Geduld had been right to hold that the letter in that
case was devoid of any sufficient specific factual content such as to bring it within section 43B(1).
However, he agreed with Langstaff J in Kilraine, that it was wrong to treat a communication as being
either “information”, and so within section 43B(1) or an “allegation”, and so not. He continued:

“35, The question in each case in relation to section 43B(1) (as it stood prior to
amendment in 2013) is whether a particular statement or disclosure is a
"disclosure of information which, in the reasonable belief of the worker making
the disclosure, tends to show one or more of the [matters set out in sub-paragraphs
(@) to (A]'"". Grammatically, the word "information™ has to be read with the
qualifying phrase, ""'which tends to show [etc]" (as, for example, in the present case,
information which tends to show "'that a person has failed or is likely to fail to
comply with any legal obligation to which he is subject™). In order for a statement
or disclosure to be a qualifying disclosure according to this language, it has to have
a sufficient factual content and specificity such as is capable of tending to show one
of the matters listed in subsection (1). The statements in the solicitors’ letter
in Cavendish Munro did not meet that standard.

36. Whether an identified statement or disclosure in any particular case does meet
that standard will be a matter for evaluative judgment by a tribunal in the light of
all the facts of the case. It is a question which is likely to be closely aligned with the
other requirement set out in section 43B(1), namely that the worker making the
disclosure should have the reasonable belief that the information he discloses does
tend to show one of the listed matters. As explained by Underhill LJ in Chesterton
Global at [8], this has both a subjective and an objective element. If the worker
subjectively believes that the information he discloses does tend to show one of the
listed matters and the statement or disclosure he makes has a sufficient factual
content and specificity such that it is capable of tending to show that listed matter,
it is likely that his belief will be a reasonable belief.”

50.  Accordingly, whether there has been a disclosure of information depends on whether the
communication has “sufficient factual content and specificity” so as to be capable of showing one of

the matters listed in sub-section (1) — that is, capable of tending to show relevant wrongdoing within
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section 43B(1). Just as some communications which may be described as communicating an
allegation will pass that test, but some will not, so some communications which may be described as

communicating an expression of opinion may pass that test, but others will not.

51. In the present case, it appears to me that the tribunal did not make the principled error of
assuming that, just because the communication conveyed an expression of opinion, it could not also
have communicated information sufficient to fulfil the concept of a qualifying disclosure. Rather, it
concluded that it was “no more than” an expression of opinion [213] as well as not even being “an

allegation such that in an appropriate context it might nonetheless qualify for protection” [214].

52. However, in so concluding, it appears to me that the tribunal was particularly influenced by
its finding that the claimant “did not have any actual knowledge as to the substance of the [Safecall]
report” (at [210]), and so what she said was therefore “no more than an expression of opinion” ([213]).
It also relied on its findings that she was not told that the third respondent had been sitting on the
matter for weeks, and [211] that she understood that the focus groups were “intended to form the first
stage of any investigation”, there being nothing in the conversation to suggest that, had substantiated

allegations come to light, they would not have been subjected to a formal process [216].

53. However, in focussing on these aspects the tribunal failed to address itself to the fact that the
claimant did know the fact, as such, that an allegation of sexual harassment had been made against
VC through the Safecall facility, including a suggestion of a cover up. She also knew that it was
being proposed that there should be focus groups. 1 do not think the tribunal’s reading of the
claimant’s use of “if”” as denoting conjecture or uncertainty is tenable. As the tribunal found, she was
told by the third respondent that this was what had happened and what was proposed. The plain sense
of “if” in her response, is: “in that case”. The claimant was playing this information back to the third
respondent, as part of what she was saying. As Mr Allen KC correctly submitted, it does not matter

that the third respondent already knew it: see section 43L(3).
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54.  The features relied upon by the tribunal appear to be more pertinent to the question of whether
the claimant reasonably believed that the information (if information it be) communicated by her
tended to show relevant wrongdoing. As Sales LJ explained in Kilraine, the nature of the relevant
wrongdoing contemplated by the statute may provide a reference point when considering whether the
communication was of information in the relevant sense. But the tribunal still needed as a starting
point to engage with the claimant’s case as to the nature of the information embedded in what she
said, in order to be able to assess whether that was the sort of content that she could potentially regard
as tending to show relevant wrongdoing, and, if so, whether she in fact so regarded it, and, if so,

reasonably so regarded it.

55. Further, it appears that the tribunal’s conclusion was that the sequence of the conversation
was that the third respondent told the claimant about the Safecall report, and asked her to carry out
the focus group exercise, the claimant then responded with disclosure 1, and the third respondent then
responded in turn by explaining that this approach was being adopted at this point, because of the
difficulty created by the report having been anonymous, and in light of the advice she had received
from Mr Carr. The tribunal needed to judge whether the claimant was disclosing information, at the
point when she made the disclosure. It was of course entitled to take into account the sequence in
which the conversation overall unfolded and concluded, when considering such matters as whether

the claimant was subjected to detriment for this claimed disclosure, but that is a different matter.

56. | test the matter this way. Suppose the claimant had, instead of saying what the tribunal found
she said to the third respondent, at that moment left and gone to see another manager, and informed
them that the third respondent had told her that there was a Safecall report of an allegation of
harassment against VC and of a possible cover up, and that the third respondent had asked her to carry
out focus groups, but she, the claimant, considered that there should be a formal investigation. That

would surely have been sufficient to amount to a disclosure of information. This is the equivalent, in
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terms of content and meaning, to what she said to the third respondent; she just did not need to spell

out to the third respondent what she was, in substance, referring to.

57.  The tribunal therefore in my judgment took an erroneous approach to its consideration of
whether this disclosure was a disclosure of information. | reach this conclusion without needing to
consider the background or contextual matters relied upon by Mr Allen KC. | agree with Mr Panesar
KC that it is safe to assume that the tribunal was aware of all of them, nor was it obliged to make a
finding of its own as to whether the claimant was right to consider that there was a general “toxic
culture” at Sellafield. I am inclined to think that they are in any event, if relevant, more pertinent to

the issue of reasonable belief. But for the reasons I have given, | uphold the first part of ground 1.

58.  The second part of ground 1 relates to the tabling by the claimant of her HR Survey Report in
October 2018. The tribunal is said to have erred by failing to address whether the report disclosed
information; failing to conclude that it disclosed information that the HR Lead Team and Director
were viewed by the vast majority of respondents to the survey as broken and dysfunctional; and failing

to consider this in the same context as was referred to in respect of disclosure 1.

59. Mr Allen KC submitted that there plainly was much information in the report by way of the
contents of the executive summary and its setting out a number of statements of interviewees.
However, because the tribunal had failed to follow a structured approach, it was unclear whether it
had found that this was not a qualifying disclosure because there was not a disclosure of information,

or because some other essential element of the definition was in its view not satisfied.

60. Mr Panesar KC again submitted that there was no basis to assert that the tribunal was not
aware of, and did not take into account, so far as relevant, the wider context. The main thrust of his
skeleton was that the report did not reflect in a balanced and accurate way, the views of those that it

professed to reflect, and was skewed so as to downplay and exclude the positive, and highlight and
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exaggerate the negative. His skeleton sought to make this good by reference to a number of the
tribunal’s findings, and the evidence on which it drew, including that only 37 of 90 members of the
department were interviewed, the framing of questions — see [144] — [146] — and the findings that

four employees had themselves expressed concerns as to the content of the report —see [168] — [171].

61. In oral argument Mr Panesar KC accepted that the tribunal had treated the report as a
disclosure of information, but submitted that it had also properly concluded that it was not a disclosure
made in the reasonable belief that it tended to show relevant wrongdoing; and the PD complaints
relating to it had in any event properly failed because causation was not made out. Mr Allen KC in
reply said that the tribunal had still failed to find what particular information the report disclosed,

and then consider the other elements of the definition in relation to that, in a structured way.

62. My conclusion in relation to this strand of ground 1 is as follows.

63. It is correct to say that there is no express or discrete finding by the tribunal as to whether the
report contained a disclosure of information. Its conclusions go straight to the question of whether
the claimant genuinely and reasonably believed that the quotations it contained from interviewees
tended to show relevant wrongdoing. However, | think it can be inferred from this that the tribunal
took it as a given that the contents amounted to a disclosure of information. The claim that this was
a PD fell at the reasonable-belief-in-wrongdoing hurdle. Further, the particulars of claim and list of
issues indicated that the claimant simply relied on the tabling of the whole report as a disclosure,
without specifying any particular part. Although the tribunal does not cite passages from the report,
it is clear that the tribunal read and considered the whole thing, including the executive summary. All
of that being so, while it would have been better to spell out that the claimant was over the

“information” hurdle in this case, the tribunal did not err by not addressing it separately, as such.

64.  This second strand of ground 1 is therefore not upheld.
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65.  Ground 2 asserts that the tribunal erred by not addressing whether the claimant believed, and
did so reasonably, that her disclosures were made in the public interest. Mr Allen KC submitted that
there was simply no reference to these strands of the test at all. He acknowledged, however, that

whether this ground had any traction depended on the fate of other grounds.

66. Mr Panesar KC noted that the tribunal referred at [6] to having been referred in the parties’
submissions to the relevant authorities, and to the law, as such, not being controversial. The tribunal
had been fully addressed on this aspect in written submissions, including references to Chesterton
Global Limited v Nurmohamed [2007] EWCA Civ 979; [2018] ICR 731, and to Blackbay
Ventures Limited v Gahir [2014] ICR 747. It was not to be inferred that the tribunal had erred
merely because it did not set the law out in its decision. In any event, where the tribunal had
determined that a claimed disclosure was not protected because some other essential element of the

definition was not present, it was not an error not to address these strands as well. There was no need.

67. | conclude as follows. The tribunal indeed did not address, in relation to either of these two
disclosures, whether the claimant believed, and reasonably believed, that it was made in the public
interest. Whether that was an error depends on whether it in any event properly disposed of the
complaints relying on these claimed disclosures on other grounds, either because, for other reasons,
they were not qualifying and protected disclosures, or because, even if they were, the detriment claims

that relied upon them in any event failed.

68. Ground 3 also has two strands. The first asserts that the tribunal erred in respect of disclosure
1, by failing to address whether the claimant had a reasonable belief that the disclosure tended to
show relevant wrongdoing; the second asserts that it erred in respect of disclosure 6, by appearing to
treat it as a legal requirement that the claimant have stated her belief in relation to relevant

wrongdoing, when making the disclosure, as opposed to merely actually and reasonably holding it.
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69.  Asto disclosure 1, Mr Allen KC submitted that [213] to [216] did not address the particular
question of reasonable belief in wrongdoing. In relation to disclosure 6 he cited various passages in
the report, quoting statements by interviewees and/or the claimant’s comments on them. He said it
could be inferred from these that she reasonably believed that the report contained information which
tended to show a breach of legal obligations to employees, endangerment of employees’ health and
safety or a cover-up. The only passage in the report which the tribunal specifically discussed in its
conclusions was that relating to CL at [245]. But it wrongly failed to consider the context, from
which it should have inferred that it related to CL’s disability. At [165] and [243] the tribunal

appeared also to have wrongly required the claimant to have stated her belief in the report itself.

70. In relation to disclosure 1, Mr Panesar KC relied once again upon the fact that the tribunal
was fully addressed on the law relating to this limb of the legal definition. He also submitted that, as
the tribunal had found that this was not a disclosure of information, that was determinative. He also
maintained that it could be inferred from paragraphs [213] to [216] that the tribunal considered that

the claimant did not have a reasonable belief that this disclosure tended to show relevant wrongdoing.

71. In relation to disclosure 6 Mr Panesar KC submitted that [215] showed that the tribunal
understood that there is no need for the employee to state their belief that the disclosed information
tends to show relevant wrongdoing, so long as they do in fact reasonably hold it. Nor did [165] or
[243] show that it misunderstood the law in this regard. Rather, the tribunal was making the point
that the failure to state any such belief evidentially supported the conclusion that she did not actually
hold such a belief. Further, the word “Nor” at the start of [165] showed that this was only one factor
relied upon by the tribunal. In any event, the tribunal set out its own appraisal of the claimant’s
methodology and the imbalanced contents of the report, from which it could be inferred that it

considered that any such belief which the claimant might have had was not reasonably held.
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72, My conclusions on this ground are as follows.

73. In relation to disclosure 1, it is, I think, clear from [58] and the discussion at [210] to [216],
that the tribunal’s view was that the claimant had so little hard information at this point, about the
substance of the allegation against VC, and whether there was any evidence to support it, that she
was not in a position to form an informed opinion about the substance of that allegation. | think it
can be inferred from this, that the tribunal considered that, if the claimant believed that some act of

sexual harassment had occurred, that was not a reasonably-held belief.

74, However, the error properly identified by ground 1, means that the tribunal failed to consider
whether the claimant believed, and if so, reasonably believed, that the fact that a Safecall allegation
of harassment had been made against VC, together with the proposal to proceed by way of focus
groups, tended to show a risk of relevant wrongdoing. Had it done so, and had it found that the
claimant did so believe, it would have needed to consider whether the contextual matters relied upon
by Mr Allen KC had a bearing on whether any such belief was reasonably held. However, it seems

to me that the tribunal once again erred by failing to consider this claimed disclosure in that way.

75. | therefore uphold this ground in relation to disclosure 1.

76. In relation to disclosure 6, | agree with Mr Panesar KC that the tribunal did not make the error
of thinking that it was a necessary requirement for the claimant to communicate (as opposed to
reasonably holding) the requisite belief. Rather, it relied upon the contents of the report — what it did
and what it did not say — in evidential support of its conclusion that she did not in fact reasonably

hold such a belief. It was entitled to rely on the report as evidential material in that way.

77.  Mr Allen KC submitted fairly that the report contained material from which the tribunal could
have inferred that the claimant reasonably believed in relevant wrongdoing. However, the tribunal

was not bound to regard the claimant’s assessment that morale was low, the lead team dysfunctional,
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or as to the lack of strategic direction and purpose, or any particular substantive passage cited from
the interviewees, as necessarily pointing to the conclusion that the claimant reasonably believed that
it disclosed relevant wrongdoing of the kinds on which the claimant relied. | note that Mr Allen KC
specifically disavowed any perversity challenge. What weight to attach to this evidential feature of

the report was a matter for the tribunal.

78. | do not agree with Mr Panesar KC, that the word “nor” at the start of [165] specifically
signified that the absence of the claimant stating that she held the requisite belief in the report was
only one factor relied upon by the tribunal. Following the discussion, at [163] and [164], of features
of the content touching upon whether there was a protected act, the word “nor”, and what followed,

indicated the tribunal moving on to features touching upon whether it was a protected disclosure.

79. However, while it would perhaps have been better for the tribunal to have said more in its
decision than it did, about the substantive content of the report as a whole, its remarks about the
methodology, and descriptions of the content, show that it actively engaged with it; and | cannot
conclude that the tribunal failed to consider the substance of the evidence that it included. Further,
although the tribunal did not set out, in its summary of the issues at the start of the decision, the kinds
of relevant wrongdoing which the claimant relied upon, it plainly had them in mind, specifically
referring to them at [165] and [243], and considering also the particular passage in relation to CL
relied upon as raising a concern by reference to the 2010 Act. It was also entitled to rely on its
findings as to how the claimant pitched the report, and what needed to be done to fix the issues raised

by it, to the third respondent when she first tabled it; and it referred to her own evidence about it.

80.  The decision did specifically discuss the substantive content relating to CL. As I will discuss,
it properly concluded, for cogent reasons, at [245], that this did not amount to a protected act; so it
did not err in not concluding that this part of the report contained information that the claimant

reasonably believed tended to show a breach of legal obligation by way of disability discrimination.
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81.  This ground therefore fails in relation to disclosure 6.

82.  Ground 4 contends that the tribunal erred by failing to consider whether the cumulative effect
of disclosures 1 and 6 amounted to a disclosure of information, citing Simpson v Cantor Fitzgerald
Europe [2020] EWCA Civ 1691, [2021] ICR 695. Mr Allen KC’s skeleton did not really develop
this ground beyond referring to the fact that submissions were made to the tribunal in the claimant’s
counsel’s closing skeleton on this same point. | cannot see that in this case it adds anything of

substance to ground 1, nor to my conclusions upon it. | do not uphold it as a separate ground.

Ground 5
83.  Ground 5 asserts that, in relation to detriments 3 and 5 — which both relate to the “dismissal”
—the tribunal erred, because it did not apply the correct legal test when deciding whether the dismissal

was ‘“done on the ground that” the claimant had made disclosure 1 or disclosure 6.

84. Mr Allen KC, citing NHS Manchester v Fecitt [2011] EWCA Civ 1190; [2012] ICR 372 at
[45], submitted that the correct test is whether a disclosure “materially influences (in the sense of
being more than a trivial influence)” the impugned conduct. But, instead, at [22], the tribunal referred
to whether it was a “material factor”; in its conclusions, at [249], it used the expression “not as a result
of”, and at [251] it referred to the “reason why” the IDL contract was terminated. In the absence of

citation by it of Fecitt, the EAT could not be confident that the tribunal had applied the correct test.

85. Mr Allen KC also referred to the finding at [254] that, in the context of victimisation, had
there been a protected act, the failure to refer at the time to the full underlying reason for “financial
constraints” being relied upon would have led to a shifting of the burden of proof. He noted that, in
the context of protected-disclosure detriment, section 48(2) of the 1996 Act indicates that it is for the
employer to show the ground on which the impugned conduct was done. He submitted that the

tribunal had effectively found that the third respondent had lied to senior colleagues about the reasons
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for the dismissal. It was not, he submitted, apparent that the tribunal had properly considered the
implications of this for whether the first and third respondents had discharged the burden on them to

show that the dismissal was not because of disclosures made in the claimant’s report.

86. Mr Panesar KC noted that Fecitt at [45] was specifically cited in the claimant’s closing
submissions to the tribunal; and he submitted that its reference to “material factor” at [22] showed
that it had the substance of the test on board. To suggest that it did not, because of a difference
between the words “material influence” and “material factor”, was precisely the sort of over-pedantic

approach to reading a tribunal’s decision that had been repeatedly deprecated in the authorities.

87. My conclusions on this ground are as follows.

88.  First, it is clear that Fecitt was cited to the tribunal, and it is in any case a very well-known
authority. In his skeleton Mr Allen KC accepted that the words used at [22] may not themselves
amount to an error of law. In my judgment they do not. The key point made by Elias LJ is that, in
relation to detriment, it is sufficient that the disclosure be a material influence — it does not have to
be the sole or principal reason, as applies in relation to unfair dismissal. Even though it might have
been safer to cite the precise words used by Elias LJ, there are a number of analogous forms of words
in which the same test may, in substance, be expressed. | consider that the tribunal was obviously
referring at [22] to the Fecitt test. The reference, at [232], to whether disclosure 2 had “any material

bearing” upon the decision to dismiss, again shows that it kept the substantive test in mind.

89. I do not think that the use of “not as a result of” at [249] bespeaks an error of law. The tribunal
was there addressing why the four members of the lead team expressed serious doubts about the
claimant’s report, and a lack of confidence in her. The tribunal found, as it was entitled to, that these
were conclusions that they had genuinely and independently reached; and in stating that their views

were formed “not as a result” of any disclosure, the tribunal was effectively ruling out any material
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causative link. It also specifically addressed whether their conduct “induced” the termination

“because” of the reference to CL, but ruled it out, which it was entitled to do.

90. Mr Allen KC, however, fastened on the tribunal’s use of “because”, or “because of”’, which
he submitted was a “demonstrably incorrect test”. As to that, while section 47B of the 1996 Act
continues to use the language “on the ground that”, the 2010 Act has adopted (in both section 13 and
section 27) “because” — but they mean the same thing (see, e.g., the discussion in Amnesty
International v Ahmed [2009] ICR 1450, at footnote 4 and associated text). It is therefore not hard
to see how, in a case which involved the same alleged conduct being the subject of both PD and
victimisation complaints, the tribunal used the compendious expression: “because of”. Further,
particularly given that it is clear that the tribunal had the Fecitt point in mind, its use of “because of”,

rather than “on the ground that”, does not show that it, in substance, applied the wrong test.

91.  Nor do I think that the tribunal’s failure, at [254], to refer to section 48(2) shows that the
tribunal erred in its approach to the burden of proof in relation to the PD detriment complaints. The
tribunal was specifically making a point there about the victimisation complaints; and in its
conclusions it made positive findings as to the reasons for the dismissal (and related detriments), and

positively ruled out the (claimed) protected disclosures as a materially contributing cause.

92. Ground 5 therefore fails.

Ground 6

93. Ground 6 asserts that the tribunal erred in law, in failing to find that each of disclosures 1 and
4 amounted to protected acts. Reliance is placed specifically on the provision in section 27(2)(c) of
the 2010 Act that a protected act includes “doing any other thing for the purpose of or in connection

with” that Act.

94, In relation to disclosure 1, although he made a number of other points, it appears to me that
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the heart of Mr Allen KC’s submission was that the context in which the claimant was specifically
told that the Safecall allegation was of sexual harassment, meant that the tribunal erred by not

concluding that that disclosure was within scope of section 27(2)(c).

95. In relation to disclosure 4 Mr Allen KC highlighted the tribunal’s findings that CL was, in
law, almost certainly a disabled employee, by reference to mental health issues, and that the corridor
conversation included the claimant asking Ms Bowen to explore if everything appropriate was being
done for him. He submitted that, while the tribunal found, at [239], that this did not involve any

allegation of discrimination, it failed to consider whether it fell within section 27(2)(c).

96. In his skeleton Mr Allen KC also submitted that disclosure 6 was a protected act.

97. Mr Panesar KC submitted, in relation to disclosure 1, once again, that the tribunal had found
that the conversation which occurred was materially different to the one alleged. The claimed
protected act as factually alleged was therefore not made out; but in any event the tribunal did not err
in concluding that this communication did not amount to a protected act within any part of section

27; or that, if it did, it made no difference to the outcome.

98. In relation to disclosure 4, once again the tribunal had found that the conversation which in
fact occurred was very different from the one that the claimant had alleged. The tribunal found that
in fact the respondent had taken extensive measures to support CL, who had mental health issues, and
was off sick; that colleagues had expressed concerns about him in exchanges with the claimant; that
this was a very brief corridor encounter in which the claimant did no more than convey a similar
general expression of concern about his case; and that the claimant accepted that Ms Bowen cared
about CL and said she would look into the matter. The tribunal had rejected the claimant’s original
account to the effect that she had been critical of how the HR team had allowed the situation to

develop. It was therefore entitled to find that the actual communication was not a protected act.
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99. My conclusions on this ground are these.

100. In relation to disclosure 1, the tribunal concluded at [215] that “this expression of opinion”
did not amount to the doing of anything “for the purposes of, or in connection with, the 2010 Act”
because the claimant “was not actually aware of any facts which she was reporting as deserving of

investigation.” It therefore referenced here the words of section 27(2)(c).

101. However, a disclosure of information is not a requirement of the section 27(2)(c) test, and the
lack of knowledge of any hard facts about what was alleged would not preclude the claimant’s
conduct being found to be “in connection with” the 2010 Act. Further, as | have already noted when
considering ground 1, the tribunal found as a fact that the claimant had been told that there was an
allegation of sexual harassment (which the 2010 Act of course proscribes), and she plainly implicitly
referred to that general allegation in what she then said. In view of that, I conclude that the tribunal

did err by relying on the reason that it gave, to conclude that a protected act was not made out.

102. In relation to disclosure 4, having regard to all the facts found about the actual context and
content of this conversation, | do not think that the tribunal erred in finding that it did not amount to
a protected act. It was not bound to find that the claimant’s expressing concerns Of the kind, and in
the way, that she did, amounted to something done by reference to the 2010 Act, whether because
CL’s ill health probably amounted to a disability, or otherwise. There was no overt, or necessarily

implicit, link to the 2010 Act in this exchange, as found by the tribunal to have taken place.

103. Disclosure 6, also mentioned by Mr Allen KC, was not strictly within scope of this ground;
but, in any event the tribunal properly concluded at [245] that the content of the report relating to CL
did not amount to a protected act. It was not bound to infer that the subject matter was connected to
the legal implications of his (possibly) being a disabled person, as to opposed to simply his underlying

health problems, their impact and management, and a general concern about his welfare.
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104. Ground 6 is therefore upheld, but upheld solely, in relation to disclosure 1.

Ground 8, 9 and 10
105. | turn next to these three grounds, which respectively postulate that the tribunal erred by:
failing to engage with the claimant’s case, taking a fragmented approach, and/or producing a decision

which was not Meek-compliant. There is some overlap among them, and with earlier grounds.

106. In support of ground 8 Mr Allen KC cited Brightman v Tiaa Limited, UKEAT/0381/19 at
[52] where the EAT said: “An employment tribunal cannot, and is not expected to, refer to every
disputed issue of fact or argument, but it does have to engage with the key points advanced by the
parties.” The ground lists some eight features of the claimant’s case (to which I will come) with
which the tribunal is said to have failed to engage, including a list of matters which her counsel had
relied upon as supporting adverse inferences. The ground also cites Patel v Surrey County Council,
UKEAT/0178/16 at [101] where it was said that a tribunal should not uncritically accept a reason
given by a respondent for detrimental action, and that the fact that the tribunal may consider the reason

given to be reasonable does not absolve it from further enquiry.

107. Mr Panesar KC once again submitted that this ground was an impermissible attempt to reopen
findings of fact. A number of points simply reiterated other grounds. Some points referred to broad-
brush submissions made by the claimant; but the tribunal had properly considered and focussed on
the factual matters and arguments that it needed to consider, in order to resolve the particular issues
relating to each of the claimant’s claimed disclosures and the claimed detriments. He reminded me
of the well-established guidance, reiterated in cases such as ASLEF v Brady [2006] IRLR 576 and
DPP v Greenberg [2021] EWCA Civ 672; [2021] IRLR 1016, that a tribunal’s reasons should not
be subjected to over-pedantic scrutiny, and that a tribunal is not required to address every aspect of

the evidence, make findings of fact about every feature canvassed before it, nor address every
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submission made to it; and that failure to refer to particular evidence should not mean that it was not
considered. The present tribunal had, he submitted, made considered, reasoned findings as to the true

reasons for the dismissal and all other matters that it was required to determine.

108. Ms Levene made similar submissions, to the extent relevant to the complaints against the
second respondent. She also contended that ground 8 had no bearing on the alleged protected acts
(as opposed to protected disclosures) so that the dismissal of the victimisation complaints as against

her client must in any event stand.

109. My conclusions in relation to ground 8 are as follows. Point 1 criticises the tribunal’s
statement, at [23], that the case “is not about whether there was a so-called toxic culture at Sellafield.”
That statement followed the accurate summary overview given by the tribunal of the particular issues
to which the PD and victimisation complaints gave rise. The tribunal was right that it was not required
to make a stand-alone generalised finding (either way) of that sort. To the extent that this was relied
upon as context, the point repeats strands of other grounds. Points 2, 3 and 4 also reiterate points
raised by other grounds. Point 5 contends that the tribunal failed to “engage properly” with the

contents of the Safecall report, but again it seems to me adds nothing of substance to ground 1.

110. Point 6 contends that the tribunal failed properly to address 18 points relied upon by the
claimant’s counsel in his closing argument, as supporting adverse inferences against the respondents.
As to this, the EAT once again has to strike a careful balance in appraising the sufficiency of the
tribunal’s reasons. The tribunal was not obliged to mention, or address, every feature of the evidence,
or submission, raised with it; but it was obliged to engage with the key elements of each side’s case,

and to produce a decision which is Meek-compliant.

111.  The bulk of the 18 points raise matters that were said to have supported the claimant’s case as

to the true reason for the dismissal. In summary these were: (a) that differing accounts were given at
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different times for the reason for dismissal, and reliance on the financial constraints explanation,
which it was said simply did not hold water, was, by degrees, largely abandoned; (b) though no longer
challenging their authenticity, what was said to be the “odd way” in which the concerns of the three
HR members following the claimant’s report were committed to writing; (c) issues about the
credibility of the assertion that in-house EDI capability was considered now to be sufficiently
developed that the claimant was no longer needed; (d) evidence that the third respondent kept the
substantive contents of the claimant’s report even from her own CEO; and (e) the extreme rapidity
and suddenness of the reversal of the claimant’s fortunes, from the point of delivery of her report, to

the decision to terminate, and despite months’ more work having recently been scoped out for her.

112.  Other strands referred to evidence that there had been two previous investigations relating to
VC, the failure to hold a formal investigation of the VC report despite the claimant’s advice, and to
certain other particular features of the evidence. Reliance was also placed on the failure of the

respondents to call certain particular individuals as witnesses.

113. 1 'will take with this, points 7 and 8 of this ground, which complain of a failure by the tribunal
to engage with the fact that managers at the second respondent were informed that the termination

was on financial grounds; and with the findings in the subsequent PWC report.

114. My conclusions on these further points 6 to 8 of ground 8 are as follows.

115. First, the essence of the difference between the claimant’s case and what the tribunal found,
was that the claimant’s case was that the third respondent decided to dismiss her because of the
substance of the (claimed) disclosures made in her report. The tribunal, however, found that it was
not, but was principally because of the concerns raised by members of the HR lead team about the
lack of balance in the report, and about the way in which the claimant went about conducting the

interviews, as well as because of the information given to the third respondent about the costs of the
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exercise, and her appraisal as to whether the lead team could manage the EDI function going forward.

116. On the tribunal’s findings, it was, in that sense, not purely coincidental that the dismissal
followed hard on the heels of the tabling of the report. But, on the tribunal’s findings, there was a
material change from how the third respondent reacted to the report when she first read the draft sent
to her, which change came about as a result of the criticisms and concerns subsequently raised by
lead team members. It appears to me, overall, that the tribunal’s findings do sufficiently convey its

position in relation to the claimant’s points about the significance of the timing.

117.  Secondly, the tribunal made specific findings of fact that the written complaints were genuine,
and were the result of the writers independently raising their concerns, and that their concerns were
about lack of balance, not including their own positive comments, and the claimant having conducted
the interviews in a way that suggested that she was looking for negative material — rather than about
the substantive (claimed) disclosures in the report. The claimant’s case was that these criticisms were
self-serving, or defensive of colleagues — and the tribunal was invited to infer that the complaints had
been orchestrated. But that was for the tribunal to consider and evaluate. Again, this aspect of the

claimant’s case appears to me to have been considered and addressed by the tribunal.

118.  Thirdly, the tribunal was entitled to conclude that financial considerations did play some part
in the decision, because of genuine concerns about the costs incurred in the exercise, and whether it
represented value for money, having regard to the issues raised about methodology, balance, and the
overall quality of the report, and the absence of any specific content relating to the Safecall allegations
against VC. The tribunal’s finding, which it was entitled to make, was also that it was the reference
“only” to financial constraints as the explanation for the dismissal, that was misleading. The tribunal
also referred, at [254], to the failure to inform the claimant “or indeed anyone else who asked at the
time” of the full underlying reasons. This plainly refers to the claimant’s case, that it was not just

her, but also senior managers at the first and second respondents who were kept in the dark.
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119. The tribunal also clearly found that it was following the reactions of colleagues, and because
she was in light of them contemplating terminating the IDL contract, that the third respondent asked
Ms Bowen what the implications would be for the EDI work of doing so. This was, implicitly, the
tribunal’s answer to the contention that the respondents’ case was contradicted by the fact that a

significant programme of work going forward for the claimant had only recently been agreed.

120. More generally, the tribunal plainly had on board, that the third respondent, as it put it at [24],
did not enjoy the confidence of Mr Vineall or Mr Vallance (another senior manager) of the second
respondent. It also made findings about the periodic enquiries made of the third respondent as to
what was being done about the Safecall report, and about discussions in relation to the anonymous
letter. It must plainly have had on board the suggestion that the third respondent was concerned about
how the report might be seen by senior managers at the first or second respondents as reflecting badly
on her and the HR function. The tribunal also made findings about the aftermath, including the steps
taken to commission a further investigation into the Safecall report and the commissioning of the

PWC report. | therefore do not think that it can be said to have wilfully ignored these features.

121.  Overall, the claimant’s case as to what happened and why, and her essential contentions as to
why the main planks of the respondents’ case did not hold water, were plainly understood, and, |
conclude, considered, and sufficiently addressed by the tribunal. Further, in light of all the foregoing
features, and passionately though the claimant maintains that the tribunal got it wrong (though short

of arguing perversity), I do not agree that the respondents’ case was uncritically accepted by it.

122. | do not think the tribunal was obliged to address separately the point which relied on the
respondents’ failure to call certain witnesses, given that the third respondent and five other witnesses
gave evidence for the first respondent, and three senior managers gave evidence for the second

respondent. Other aspects of the eighteen points refer to details of the evidence or how it unfolded,
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that I do not think the tribunal was obliged to address separately in the liability decision.

123.  Finally, I note that the burden of this challenge was “failure to engage” with key aspects of
the claimant’s case. It was not perversity. But nor was it any part of this ground — or any of the
grounds — to assert that the tribunal had impermissibly distinguished between the substantive contents
of the report, and the reasons that it found for the dismissal — that is, the type of argument that was

discussed in Kong v Gulf International Bank (UK) Ltd [2022] EWCA Civ 941; [2022] ICR 513.

124. Ground 8 therefore fails.

125.  Ground 9 contends that the tribunal erred by taking a fragmented approach to each of the
disclosures, and not having regard to the overall picture. As to that, the absence of a statement that
the tribunal did so does not, by itself, make good the criticism. The claimant’s case, as originally
advanced, was that there was a steady series of disclosures by her, building up to the report, and
indeed following it. But, in light of the tribunal’s findings, a number of these fell factually by the
wayside; and this appeal has focussed on disclosures 1 and 6. Further, the tribunal plainly recognised
that there was an overall chain of events that unfolded, with the Safecall report leading to the focus
groups, leading to the claimant’s report, leading to the reaction, leading to the dismissal; and it

specifically addressed at [225] whether disclosure 1 factually influenced the decision to dismiss.

126. In light of all of that, I therefore do not think that the tribunal erred by taking a fragmented

approach. Ground 9 fails.

127. Under the heading of “not Meek-compliant” ground 10 asserts, in a similar vein, that the
tribunal should have stood back and seen that this was a case of an expert and respected external
consultant coming into a troubled EDI and safety-critical environment, whose raising of concerns
about the actions and inactions of the HR lead team, led to the termination of her company’s contract.

Apart from that, the ground itself simply refers to grounds 1 to 7.
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128. Though she profoundly disagrees with them, the tribunal’s reasons convey to the claimant
why she lost (and to the respondents why they won). | do not think this ground adds anything of

substance to the other grounds. | do not uphold it.

Ground 7
129. 1 now turn to ground 7, which relates to the tribunal’s conclusion at [275] to [278] that the
first respondent was not the agent of the second respondent within the meaning of section 109 of the

2010 Act. There is an overlapping strand of ground 8, but it adds nothing to ground 7.

130. The tribunal is said to have erred by failing to consider, and conclude, that the source of the
first respondent’s authority was section 10(2)(k) of the Energy Act 2004, which conferred power on
the second respondent to “carry out its functions through subsidiaries”. The first respondent was such
a subsidiary, which was authorised to carry out a range of such functions, under the agreement
between it and the second respondent (the Services Agreement). The tribunal is said, erroneously, to

have instead focussed on the first respondent’s contract with IDL.

131. Citing Wijesundera v Heathrow 3PL Logistics Limited [2014] ICR 523, it is said that a
broad view of the concept of the scope of the agency should be taken. Mr Allen KC also noted that
the tribunal had evidence that it was the second respondent which commissioned the subsequent PWC
report into the first respondent’s HR function; and he referred to other features of the evidence which

he said touched upon this issue, but which the tribunal had failed to address.

132. Ms Levene highlighted that, as set out by the tribunal at [189], the Services Agreement
expressly provided that it did not establish any partnership or joint venture, and that it did not
authorise the first respondent to make or enter into any commitments on behalf of the second
respondent. The tribunal had correctly identified that Ministry of Defence v Kemeh [2014] EWCA

Civ 191, [2014] ICR 625 confirms that common law principles of agency apply in the context of
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section 109, and found as a fact that the second respondent had a limited degree of control, by
advising, challenging or supporting the first respondent. It had made a finding of fact, at [188],
accepting evidence from the second respondent’s witness, that it could not directly intervene in the

affairs of the first respondent. It properly applied Kemeh to the facts found.

133.  The tribunal properly found that the first respondent had no authority to act on behalf of the
second respondent with respect to third parties. Neither the 2004 Act nor the Services Agreement
provided the necessary consent for the first respondent to act as the second respondent’s agent, in
relation to the claimant, or at all. Nor could the second respondent have done any acts in relation to
the claimant as principal, as the contract with the claimant’s company was not made by it. The first
respondent could not, as its agent, do that which it could not do itself. The tribunal’s reasons were

adequate to address the issue.

134. Mr Allen KC and Ms Levene also traded extensive arguments as to whether the claimant’s
case on this point had been sufficiently pleaded or supported by evidence. Mr Allen KC also
submitted that the provisions of the Service Agreement were not decisive, as the tribunal was

concerned with the position in tort (that is, the statutory tort of discrimination), not contract.

135. Though I heard very extensive argument on this ground, of which I only have only given brief

highlights, | can state my conclusions on it relatively shortly.

136. In Kemeh the MoD contracted with Serco, which in turn contracted with Sodexho, for the
provision of certain services. Sodexho’s employee racially abused Mr Kemeh. Elias LJ appears to
have inclined to the view that a person can act as an agent for another person in certain ways, even
though their authority does not extend to the power to affect the principal’s relations with third parties;
but without deciding that point he held that, in any event, the putative agent must be acting on behalf

of the putative principal and with its authority. The fact (in that case) that an employee of a contractor
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performed work for the benefit of the third party that (indirectly) hired the contractor, was not
sufficient to make her the agent of the hirer. Her contract with her own employer was the source of
her authority to do what she did. Nor did the limited control which the hirer had over her suffice to

make her its agent.

137. 1donot think that the present tribunal erred in concluding that the present case was essentially
conceptually similar to Kemeh. The claimant was complaining about the acts of individuals
employed by the first respondent. Their authority derived from that employment relationship, and so
the first respondent was liable to the claimant for their actions. The first respondent, for its part, was
acting as a contractor retained by the second respondent to perform various tasks pursuant to the
Services Agreement. The tribunal did not err by failing to conclude that this, as such, made the

employees concerned, or the first respondent itself, the agent of the second respondent.

138. 1 do not think that the subsidiary relationship or the provisions of the 2004 Act should have
pointed the tribunal to a different analysis. Mr Allen KC acknowledged, as he was bound to, that the
mere fact that the first respondent was a subsidiary of the second respondent was not enough. The
tribunal plainly had on board — see [10] — that the second respondent is a creature of statute, with
particular powers assigned to it by Parliament. But one of the things that Parliament expressly
authorised it to do was set up separate subsidiaries to carry out some of those tasks that it would
otherwise have to perform itself. | ask, rhetorically, what the purpose of that provision would be, if

the subsidiary were to be deemed in any event to be performing the tasks as agent of the parent.

139. But in any event | consider that the tribunal properly regarded the provisions of the Service
Agreement, cited at [189], as relevant to this issue. Although, doctrinally, as Elias LJ at least
contemplated in Kemeh, the fact that the first respondent could not act as the agent of the second
respondent in contract, would not be bound to preclude it from being able to do other things on the

second respondent’s behalf, that provision was properly regarded as a strong pointer towards the
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intention being that the relationship established should, in principle, be no different to that established
between a party and a contractor which it chooses to hire to perform tasks for it, that it could otherwise

have performed itself.

140. The claimant does not appear to have pointed to any other positive provision in the Service
Agreement that should have led the tribunal to the conclusion that the first respondent was authorised
by the second respondent to act as its agent in any capacity. The fact that it may be said that the
carrying out of HR functions was ancillary to, or even in practice necessary to, the carrying out of the
tasks given to the first respondent under the Service Agreement takes the argument no further, if, as
I conclude, it was not wrong to conclude that the assignment of those tasks did not itself in any event

involve the conferring of any authority sufficient to establish an agency.

141.  Whether the other evidence to which Mr Allen KC referred me, as to the degree to which the
second respondent interested itself in such issues, and its interactions with the first respondent in
relation to them, established a sufficient measure of control so as to give rise to implied authority
amounting to agency, was a matter for the appreciation of the tribunal. Given the tenor of the dicta
in Kemeh on this point, he rightly accepted that he could not go behind the tribunal’s findings of fact.
Nor do | think that the reasons are inadequate on this point. The finding at [188] (for which the
tribunal also cited an evidential source), that the second respondent could not directly intervene in the

affairs of the first respondent, sufficiently supported its conclusion.

142. The fact that managers at the second respondent plainly had their own concerns about HR
matters at Sellafield, and that the tribunal had evidence that it itself subsequently commissioned the
PWC report in relation to them, are not facts that the tribunal erred by not treating as pointing to the
conclusion that, in relation to the matters complained of, the first respondent was its agent for the

purposes of section 109.
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143. It may be said that the tribunal’s finding that the first respondent’s contract with the claimant’s
company was the source of its authority over her was not, and could not have been, decisive. But nor
was it wholly irrelevant that it was the first respondent that, on this occasion, contracted for the
provision of the claimant’s services, not the second respondent (which had done so in the past). But
in any event, for reasons | have given, the tribunal did not err by concluding that the first respondent
did not, in respect of the conduct of its human agents of which the claimant complained, itself act as

the agent for, and with the authority of, the second respondent within scope of section 109.

144. Ground 7 is dismissed.

Liability Appeal — Outcome

145.  The success of the claimant in relation to grounds 1 and 3 relating to disclosure 1, means that
its findings on whether she thereby disclosed information, and on the reasonable-belief questions to
which ground 3 related, cannot provide a sound and complete answer to the criticism of its failure to
address the reasonable-belief questions to which ground 2 related. | have also found, in response to

ground 6, that the tribunal erred by not concluding that disclosure 1 was a protected act.

146.  But the tribunal made specific, reasoned, findings, that the claimant was not subjected to the
detriment of being pressurised to carry out the focus groups, by reason of the fact of what she said in
disclosure 1, nor dismissed because of it. The outcome of this appeal has not disturbed those findings,
nor the findings that the contents of the claimant’s report did not amount to protected disclosures or
protected acts, nor was she dismissed because of those contents. Further, in relation to the second

respondent, in any event ground 7, relating to the agency point, has also failed on its own merits.

147. The tribunal should have set out an account of the essential elements of the law, rather than
just referring to counsel’s submissions; and the errors that it did make might have been avoided, had

it broken down its reasoning more fully by reference to the distinct components of each cause of
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action. Nevertheless, the essential conclusions that were fatal to the complaints emerge intact. The
EAT does not hear the evidence, find the primary facts, or decide what inferences or conclusions
should be drawn from them. It can only intervene in a tribunal’s decision where there has been an
error of law which means that the substantive outcome cannot stand. Notwithstanding the claimant’s

partial success, that challenge has not been made good. The liability appeal is therefore dismissed.

The Costs Appeal

The Rules

148. Rule 76(1) Employment Tribunals Rules of Procedure 2013 includes provision that a
tribunal shall consider whether to make a costs order where it considers (a) that a party has acted
vexatiously or otherwise unreasonably in bringing the proceedings, or part, or in the way that the

proceedings, or part, have been conducted, or (b) that a claim had no reasonable prospect of success.

149. Rule 78 enables the tribunal to order a party to pay another party a specified amount up to
£20,000, or an amount determined by detailed assessment. Rule 84 provides that in deciding whether,

or in what amount, to award costs, the tribunal may have regard to the paying party’s ability to pay.

The Costs Applications

150. The first and third respondents made a costs application in September 2020. This followed
an application by the claimant to strike out their responses having been refused at a hearing in July
2020. A reconsideration application was subsequently refused at a hearing in January 2021. The first
costs application was held in abeyance pending the trial. Following the liability decision, the first
and third respondents made a second costs application. The second respondent also made a costs

application of its own following the liability decision.

151. It was ultimately agreed that the costs applications could be determined on paper, on the basis

of written submissions. They were determined by the same panel that made the liability decision.
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The Tribunal’s Decision
152. Inits costs judgment the tribunal ordered the claimant to pay £20,000 towards the costs of the

first and third respondents and £20,000 towards the costs of the second respondent.

153. Inrelation to the application by the second respondent the tribunal noted that, following the
initiation of the claim, the second respondent had applied to be removed from the proceedings. A
judge had concluded that the merits of the claim could not be determined without hearing evidence;
but that was not an expression of opinion on the merits. The same was true of a later refusal to list

for a separate hearing, a further strike-out application made by the second respondent.

154.  On the agency point, the tribunal noted that judges had observed at two preliminary hearings
that the claimant’s contentions remained unclear. The tribunal noted that on 11 June 2021 (therefore,
I interpose, on the eve of the trial) the second respondent had made the claimant an offer of £160,000
in full and final settlement of her claims against all three respondents, which letter also functioned as

a costs warning in relation to the claims against the second respondent itself. That offer was declined.

155. At [22] to [27] the tribunal opined that the claimant had “never properly addressed her mind
to whether and how she might prove the essential elements of her case.” She had originally asserted
six protected acts, but two were later rightly abandoned as they never had any reasonable prospect of
success. One was found not to have happened, as alleged, which the claimant would have known.
Two were limited in scope in light of the claimant’s evidence, so that they did not then amount to
protected acts (disclosures 1 and 4). In relation to the claimant’s report (disclosure 6) the particular
disclosure within it relied upon (relating to CL) was not identified until closing submissions and did

not bear scrutiny.

156. The claimant had then, said the tribunal at [28] to [31], adduced “no evidence whatsoever to

establish a causal connection between these matters and any detriment to which she was subjected.”
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She had therefore failed to establish a basic contravention by the first respondent for which the second
respondent might be co-liable. Nor did she establish any possible basis for concluding that it had
induced, aided or helped the dismissal, or any other detriment. Nor had she “ever set out any proper

basis in fact or law” for attributing liability to the second respondent under section 109.

157.  The tribunal concluded, at [32] to [33], that while the claimant had been given the benefit of
the doubt in permitting these matters to go to trial, on the facts actually put before the tribunal she
“comprehensively failed” to make out the elements of her claim against the second respondent; and

this claim “had, in fact, no reasonable prospect of success.”

158.  There was, said the tribunal at [34], a strong suspicion that the claimant had an ulterior motive
in bringing the claim against the second respondent “related to her desire to position herself as the
champion of equality within the nuclear industry and to court publicity accordingly”. But it did not
need to go further so as to conclude that the claim was actually vexatious. However, it continued at
[35], she had been on notice throughout the entirety of the case of the strong defence of the second
respondent, culminating in the costs warning, and had chosen to pursue it without “ever properly

addressing her mind to the essential issues.” That was unreasonable conduct of the proceedings.

159. At [36] —[39] the tribunal concluded that the preconditions under rules 76(1)(a) and (b) were
both made out. It then decided, in all the circumstances, “especially given the extent to which ... a
publicly funded body” had been exposed to the cost of defending an unmeritorious claim, to exercise
its discretion to make an award. It noted that it was not required directly to apportion the costs to the
unreasonable conduct, and that the amount sought was in any event limited to £20,000, though the
total costs said to be incurred were £197,867.50 excluding VAT. It noted that it may, but was not
obliged, to take into account the claimant’s means, and that, while she asserted that she had health
issues and had not worked since the termination of her company’s contract with the first respondent,

she had provided “no actual information as to her means and assets”. Having regard to that, and the
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proportion the amount claimed represented of the unassessed costs incurred, it was “not appropriate

to take any further account of any unquantified alleged inability to pay.” [39]

160. Turning to the first and third respondents’ applications, the tribunal noted that the first of these
related to the claimant’s unsuccessful strike-out application. The basis of that had included serious
allegations of fabricating evidence, which were only withdrawn on the eve of the strike-out hearing.
That related to the letters provided by three members of the HR leadership team, discussed by the
tribunal at [168] to [171] of the liability decision (set out by me above). At [45] the tribunal said:

“We are satisfied therefore that the attack upon the provenance of this evidence
expressed in the language of an asserted deliberate fabrication, only to withdraw
it at the last minute after some 4 months of preparation by the Respondents to
defend the allegations is unreasonable conduct of the proceedings. In retrospect we
can and do have regard to the findings at the final hearing, that the Claimant had
already formed a view that the Third Respondent was “not up to the job”, that she
took advantage of the autonomy she was given in setting up focus groups to elicit
adverse comments on the leadership team and the Third Respondent in particular,
and that although it was overall expressing criticisms of the HR function her Draft
Report was nonetheless “anodyne”. The Claimant was well aware, therefore, that
there were in fact valid criticisms to be made of this piece of work yet nonetheless
made a strike out application alleging fabrication when contemporaneous evidence
of those criticisms was produced. Whilst late withdrawal of itself would not
necessarily found an application for costs, coupled with the nature of the
allegations so withdrawn it does require us to consider making an order in these
circumstances.”

161. Inrelation to the second costs application, the tribunal referred again to its earlier observations
about the substantive victimisation complaints, stating that similar criticisms applied of the claimant’s
failure to engage with the essential evidential requirements of the PD complaints. The claimant was
an experienced HR adviser who had had intermittent legal advice throughout, but came to the final
hearing with her evidence still in a state of flux following last-minute amendments and withdrawals,

and a lack of clear articulation of her own case on the core factual allegations.

162. The claimant had withdrawn two matters as victimisation complaints, and one of these also
as a protected disclosure complaint. Of the remaining five, one did not happen, one was so limited
on the actual evidence that it did not amount to a disclosure of information, and one was found to be
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a well-nigh total distortion of what actually happened. In relation to disclosure 1, the tribunal stated
at [52] to [54], that the claimant’s “opinion did not carry, and could not have carried, the weight
necessary to make it an allegation that could qualify for protection” and the factual case put, as to
what the third respondent had said, until the claimant sought to put a different gloss on it at the
hearing, was “demonstrably false”. Although the claimant was permitted, at a late stage, to amend
the alleged detriment relating to this to include the allegation of attempting to put pressure on her,

causing her anxiety and distress, that was “entirely at odds” with her own evidence.

163. Asto disclosure 6, the tribunal observed at [55] — [57] that, despite repeated opportunities the
claimant had never properly identified any specific part of the contents of her report relied upon by
her. The tribunal went on to refer to what it had said at [207] of the liability decision (cited by me
earlier). The claimant had not established any facts from which a prima facie causal link could be

established between any of the putative disclosures and an alleged detriment.

164. At [61] to [63] the tribunal stated: “Objectively this claim as presented simply had no
reasonable prospect of success.” It was not reasonable for her to have brought and continued
proceedings which “on the actual facts that were known to her are, and were, misconceived.” The
tribunal did not have to decide whether her legal advisers must share some responsibility. The
unreasonable conduct lay in her failure to provide an accurate statement of her essential case which
actually accorded with the facts as known to her, which would have made it clear why, objectively,
it had no reasonable prospects. The tribunal took into account that the claimant had made a number

of misleading statements “which she has never corrected in a timely manner.”

165. Once again the tribunal concluded that the preconditions for an award were made out and
decided to exercise its discretion to make a costs award. Once again it noted that direct apportionment
was not required, and that the costs sought were limited to £20,000. The unassessed costs, excluding

VAT, actually incurred, were said to be £285,654.18, of which the costs of resisting the strike out
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application were £12,312.12 and resisting the reconsideration application £8,430.88. The tribunal

made similar observations about ability to pay.

The Grounds of Appeal; Arguments; Discussion; Conclusions
166. The grounds of appeal, and what seem to me to have been Mr Allen KC’s main points in

support of them, are as follows.

167. Ground 1 relates to both costs awards. It contends that the tribunal erred in considering
whether to make a costs order, by failing to take into account the following relevant factors: (a) the
principle that in the employment tribunal awards of costs against the losing party are the exception,
not the rule — Mr Allen KC cited Barnsley MBC v Yerrakalva [2011] EWCA Civ 1255; [2012] ICR
420 at [7]; (b) the fact-sensitive nature of whistleblowing complaints and importance of examining
them at trial. Mr Allen KC submitted that the discussion in Anyanwu v South Bank Student Union
[2001] UKHL 14; [2001] ICR 391 at [24] in relation to discrimination claims applied equally to PD
complaints; (c) the difficulty of proving whistle-blowing claims and the burden of proof — reference
was made again here to the various adverse inferences which the claimant had invited the tribunal to
draw, which are said not to have been adequately addressed in either judgment; and (d) the
significance of the £160,000 settlement offer which had been made by the second respondent, despite
which the tribunal held that the complaints had had no reasonable prospect of success. Mr Allen KC

submitted that the tribunal could and should have taken it into account at the discretion stage.

168. The lack of a balanced and measured approach to the exercise of the discretion is said to be

emphasised by the “speculative and gratuitously hurtful” passage at [34] of the costs reasons.

169. Ground 2 relates to the award in favour of the second respondent. It contends that the tribunal
erroneously relied, at [31], upon the proposition that the claimant had never set out any basis for

attributing liability to the second respondent under section 109, as her counsel had in fact made
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detailed written submissions on the point in closing submissions; these are reproduced in an Appendix
to the grounds of appeal. It also failed to take account of the fact that the second respondent’s

settlement offer was made on behalf of all respondents, while claiming not to be a principal.

170. Ground 3 asserts that the tribunal failed to apply the overriding objective of dealing with cases
fairly and justly. In particular, it failed to balance a number of unreasonable features of the first and
third respondents’ conduct of the litigation against its appraisal as unreasonable, of the claimant’s
conduct in withdrawing allegations of fabrication of documents only at a late stage in the proceedings.
These were: (a) waiting until the day before the start of the liability hearing to make a settlement
offer; (b) the failure of the third respondent to disclose a timeline document on which she relied until
cross-examination; (c) the changing reasons given for why the claimant was dismissed; and (d) the

failure of Ms Bowen to remember a key conversation in relation to disclosure 4 until cross-examined.

171.  The tribunal should have also properly weighed into the balance, when deciding whether to
make costs awards, that the claimant was at all times attempting to raise concerns about the culture
that she saw and experienced while working at the first respondent, and the welfare of its employees.

The £160,000 settlement offer reflected that the respondents were clearly concerned about her case.

172.  Mr Allen KC also made an overarching submission that, if the claimant succeeded on at least

a significant number of liability points, then the costs awards would be unsafe.

173. Mr Panesar KC submitted that the tribunal had properly exercised its discretion to award costs
in favour of his clients, having regard in particular to its findings that in respect of a number of the
factual bases on which she advanced her claims the claimant was found to have lied, that she had
withdrawn a number of allegations only during the course of the hearing, and its proper conclusion

that she knew that her claims had no reasonable prospect of success.

174. Ms Levene made some similar submissions. She also submitted that it was not an error not
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to state that costs were the exception and not the rule. The tribunal properly found that the costs
threshold under rule 76 was crossed. The tribunal did not err by not inferring that the settlement
offered in itself signified that the claims had merit, nor by holding that the claimant’s rejection of that
offer was unreasonable conduct. The tribunal also properly appraised the weakness of the case
advanced by the claimant under section 109, or otherwise for asserting that the second respondent

could be liable in respect of her complaints against the other respondents.

175. My conclusions on the costs appeal are as follows.

176. First, there was no error, as such, by the tribunal not stating that costs in the employment
tribunal are the exception and not the rule. This general point was in fact acknowledged by the first
and third respondents in their applications. This is also extremely familiar territory and the tribunal
clearly had well in mind that no award could be made unless one of the threshold conditions in rules
76(1)(a) or (b) were satisfied. It also expressly recognised that, having so found, it then had to take

a further decision as to whether to exercise its discretion to make an award.

177. Secondly, I do not think that the tribunal erred as alleged by failing to attach significance to
the £160,000 settlement offer. The tribunal was not bound to infer that this offer, or the fact that it
was made on behalf of all three respondents, was something that could be relied upon as indicating
that they accepted that there was some potential merit in the claimant’s claims. Nor did it err by not
regarding the timing of the offer as unreasonable conduct on the part of the respondents. Further,
while it referred to the fact that the claimant did not accept the offer, its underlying (overlapping)
conclusions were that her complaints as a whole had no reasonable prospect of success, and that she

also unreasonably pursued them, because she should have known that from the outset.

178.  As to what the tribunal said at [34], | was told that the second respondent’s costs application

was not specifically confined to the grounds of lack of reasonable prospects, or unreasonable conduct;
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the tribunal’s conclusion was also that it did not find that the claimant acted vexatiously.

Nevertheless, the tone of the remarks is troubling, given that the tribunal was avowedly speculating.

179. However that may be, | have to consider the remaining points raised by the grounds, which
principally challenge the tribunal’s assessment of the overall prospects of success of the complaints,
as failing to take fair account of their fact-sensitive nature, importance, and the significance of matters
such as where the burden of proof lay, and the inferences on which the claimant sought to rely. In
addition, as I have found, there were aspects of the liability decision in respect of which the tribunal
erred. While these errors were not sufficient to disturb the liability outcome, | have to consider

whether they contribute to the conclusion that the tribunal’s costs decision is unsafe.

180. In the course of its costs decision, the tribunal: relied on disclosures 1 and 6 not having been
established; relied on disclosure 6 resting on the content relating to CL, which it said “did not bear
scrutiny”’; took the view that there was “no evidence whatsoever” to establish a causal connection
between the disclosures and the dismissal or other detrimental conduct complained of; and referred
repeatedly to issues relating to the claimant’s credibility and changing factual case. Overall, it seems
to have considered that her case was fundamentally misconceived from the outset in almost every

respect, because it was based on factual contentions that she must have known were not true.

181. Inlight of my conclusions on aspects raised by the liability appeal, however, the tribunal was
wrong to say in the costs decision that the claimant did not have an arguable case that disclosure 1
was a protected disclosure; or that it was a protected act. While the tribunal did not err in finding in
the liability decision that the disclosures relating to CL were not protected disclosures or protected
acts, nevertheless, given the finding that he was probably a disabled person, and the nature of the
concerns voiced by the interviewee quoted as referring to him in the report, it seems to me also to

overstate matters to say that these parts of the claimant’s case “did not bear scrutiny”.
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182.  Further, while other claimed disclosures and detriments fell by the wayside, it seems to me
that the central and most potentially significant part of the claimant’s case was always that her report
amounted to a protected disclosure, and also a protected act, and that her company’s contract was
terminated because of its contents. The facts as to the tabling and content of that report were not in
dispute, nor when, how, and the gist of what, she was told of the decision to terminate her contract,
nor the contents of the letter of confirmation. The tribunal correctly accepted that the report disclosed
information. Whilst it did not err in concluding in the liability decision that the claimant did not
reasonably believe that it tended to show relevant wrongdoing, that was a fact-sensitive
determination. As to causation, that depended on the precise sequence of events, and what influenced
the mind of the third respondent, and again was fact sensitive. Had the tribunal found in the liability
decision that the report was a protected disclosure, or (as the tribunal itself said) a protected act, then

the burden to disprove causation would have fallen on the first and third respondents.

183.  All of that being so, and in view of the contents of the claimant’s report, and the nature of the
relevant wrongdoing on which she relied, and while the tribunal did not err in concluding that she did
not have a reasonable belief that it tended to show relevant wrongdoing, | think it went too far to say
that that was not reasonably arguable. As to causation, while the tribunal ultimately was not bound
to accept that any of the matters relied upon by the claimant in support of adverse inferences made
good her case, again it is another thing to say that no feature of her case in relation to inferences, or
as to causation generally, was reasonably arguable, bearing in mind also that, on the tribunal’s own
findings, there was a connection between the reasons for dismissal and the report. | do not think that

the conclusion that there was “no evidence whatsoever” to establish causation can stand.

184.  While the tribunal also considered that the claimant’s conduct in relation to the fabrication
allegation was unreasonable, and noted the costs attributed to defending her strike-out, and associated

reconsideration, applications, it did not rely upon the late withdrawal of that allegation as such. It
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also at [45] relied, in this regard, upon its findings that the claimant had formed a view that the third
respondent was not up to the job, and took advantage of the focus groups to elicit negative responses,
and that her draft report was “anodyne”. Reading the decision overall, it is not clear to me whether,
or if so, on what basis or to what extent, it would have made an award arising from her having made

the fabrication allegation alone.

185. I have therefore come to the conclusion, in light of the considerations | have mentioned thus

far, that the costs award in favour of the first and third respondents is not safe, and must be quashed.

186. What of the costs award in favour of the second respondent? From the material that | was
shown, it does appear that the claimant did not articulate prior to the trial her detailed legal case as to
how the facts were sufficient in law to make the second respondent co-liable for any unlawful
victimisation on the part of the first respondent under section 109. But she did plead reliance on that
section and, it appears to me, the essential facts which she asserted as supporting that conclusion.
Further, I was shown that a reasoned legal analysis was put forward in her counsel’s closing
submission. As the discussion in Kemeh shows, what constellation of facts would be sufficient in
law to make good section 109 liability is open to some areas of argument; and the claimant’s failure
on this point rested also in part on the tribunal having (properly) made findings of fact that went

against her, in particular as to the limits of the second respondent’s control over events.

187. The tribunal also, it appears to me, heavily relied, in its decision to award costs in favour of
the second respondent, once again on its view that the underlying complaints as a whole were
misconceived from the outset, and that the claimant should have realised that. Although the claimant
also relied on complaints of procuring, aiding or abetting which the tribunal found were not made out
on the facts, once again that is not the same as a conclusion that they had no reasonable prospects. In
all events it is not clear to me whether, on what basis, or to what extent, the tribunal would have

awarded costs to the second respondent had that been the sole feature on which it relied.
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188. I have therefore come to the conclusion that the costs award in favour of the second respondent

also cannot stand.

189. The costs appeal is therefore, in respect of both awards, allowed.

Qutcome

190. For all the foregoing reasons, the liability appeal is dismissed. The costs appeal is allowed.
This decision was sent in draft to counsel under embargo; and | at that stage invited, and then received,
written submissions on behalf of all parties as to the further order that | should make, in particular in
relation to the costs aspect. Mr Panesar KC and Ms Levene both invited me to remit fresh
determination of the costs applications to the same tribunal panel; Mr Allen KC contended that
remission should be to a freshly constituted panel. | have considered their respective submissions

and applied the well-known guidance in Sinclair Roche & Temperley v Heard [2004] IRLR 763.

191. There is force in the respondents’ submissions that the previous panel would have the
advantage of its familiarity with the matter including the relevant litigation history. However, this
can be overstated. It is also rightly not suggested that it would not be possible for a new panel to deal
with the matter. They will be able to read the liability decision, and, of course either the existing or
a new panel would need to take on board the ramifications of my decision. If the matter returns to a
new panel, counsel will be able to draw their attention to other relevant documents or matters of
record relating to the course and conduct of the litigation, including how any of the parties put, or
revised, their cases, so far as said to be relevant. In either case, general case management of the

process leading to fresh determination of the costs applications will be a matter for the tribunal.

192. Importantly, as | have described, the broad premise of the first costs decision was that the
tribunal considered that the claimant’s case was fundamentally misconceived from the outset in

almost every respect. This, together with the language used at various points — such as at [34], and
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in phrases such as “did not bear scrutiny” and “no evidence whatsoever”, suggest that the tribunal,
first time around, determined the costs applications on the basis of a very strong and pervasive overall
view. As | have described, this appears to have affected the outcomes of all three respondents’
applications. Though I am sure that they would do their conscientious best were I to remit the matter
to them, it would be difficult to expect the same panel to come to the matter entirely afresh. It is also

important that, whatever the outcome next time, the parties are able to have confidence in it.

193. | have therefore concluded that I should remit the costs applications for determination by a

fresh tribunal panel.
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