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Upon the request of the parties the tribunal makes a consent order under rule
35 of The Tribunal Procedure (First-tier) Tribunal) (Property Chamber) Rules
2013 disposing of the proceedings in the terms of the agreement attached.

Prior to reaching this agreement Mr Day-Marr had made a request for an
adjournment on the basis that the Applicant had failed to comply with the
tribunal’s directions and documents had been late in being provided to him.
Consequently, Mr Day-Marr required time to consider the documents and, if
necessary, take his client’s instructions. The Applicant opposed this
application, on the basis that the documents had been made available to Mr
Day-Marr in reasonable time, and that he was unreasonably seeking to delay a
determination of the application.

The tribunal’s decisions and reasons

The tribunal is satisfied that despite there not being strict compliance with the
tribunal’s directions, Mr Day-Marr has been in receipt of the Applicant’s
valuation report for a sufficient period of time in which to take instructions.
Further, on Mr Day-Marr’s own admission, the Applicant’s hearing bundle
contained no new documents, which took him by surprise. Therefore, the
tribunal determined that the application could properly proceed but in order
to avoid any unfairness to Mr Day-Marr, a short adjournment would be
allowed after the conclusion of the Applicant’s evidence in order to allow him
to consider any questions he would like to ask in cross-examination.
Therefore, the application for a postponement was refused.

The parties having agreed the substantive matters as reflected in the Consent
Order attached, Mr Mitchell for the Applicant made an application for costs
pursuant to rule 13 of the 2013 Rules, Mr Mitchell asserted that Mr Day-
Marr’s conduct had been vexatious as he had failed to engage in (settlement)
discussions with the Applicant and had sought to have the hearing adjourned
only to agree terms immediately it was refused. Mr Day-Marr sought to assert
that he had been compliant with the directions and it was the Applicant’s
representatives who were being obstructive and therefore he opposed this
application.

The tribunal determined that due to an unfortunate breakdown in the
relationship between the parties’ representatives any willingness to negotiate
or hold discussions was diminished. However, the tribunal does not regard a
party’s unwillingness to discuss or negotiate prior to a hearing as vexatious,
nor can the last minute nature of the settlement be so regarded, which in the
tribunal’s experience happens not infrequently. The tribunal does not regard
the Respondent’s conduct to have impeded the Applicant in bringing this
application to the tribunal, and therefore does not regard a reluctance to
negotiate and reach an earlier settlement as amounting to vexatious conduct
in the circumstances of this application. Therefore the application for costs is
refused.

Signed:  Judge Tagliavini Dated: 277 January 2015
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