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- The apphcatlon “

7

Decision of the tribunal

(1)

(2)

The declslon of 9 J uly 2015 1s rev1sed and is amended as follows

(a) Under ‘Dec1s1on of the Tnbunal’ on page 2 at paragraph (2) the |

date of the Order for the Appmntment of Manager is amended to 14
January2016 e ‘ , L

replace' by paragraphs 33 37 below

(b) Paragraphs 23 25 in the dec1s1on of 9 July 2u15 a.l'E 1ev01<cd a'ld" o

The management order of 9 July 2015 is amended as set out in the.f :

’ attached management order made on 14 J anuary 2016

) On 17 March 2014, the Apphcants submltted thelr apphcatlon for the

appointment of a manager under section 24 of the Landlord and Tenant -

- Act 1987, case’ number. BIR/ooCS/LAM/2014/oooz ‘The block:in
5 questlon compnsed 12 ﬂats 4 shops, and areas. common to all 16-*‘

Trlbunali 1n respect of arrears .of service charges aga1nst Mr and Mrs S

: __Salmon ase number BIR/ ooCS/LIS/2014/oo57

‘On '3:December 014,',‘the Respondent S County Court money clalm m'

respect of arrears of service charges against the leaseholder of Flat 6 . |

Carver Court ‘Mr Moran, was transferred to the Tr1buna1 case numberw

BIR/ooCS/LIS/2014/0059

On 23 February 2015, Mr Morans apphcat1on to: be Jomed as an.

Applicant to the appmntment of manager apphcatmn was granted by’
: the Tnbunal _ , . g

‘Subsequently, the Tr1bunal ordered that the three apphcatlons be heard

together, and d1rect10ns were made accordmgly

The appl1cat10ns were, heard on 14 and 15 May 2015 All pal'tleS'
attended the hearing, or were represented. The proposed manager in-
respect of the section 24 apphcatlon Mr Denlng, was present for the

| latter part of the hearlng

'Mr Carver's apphcatlons 1Irrespect of- unpald service- charges agalnst

Mr and Mrs Salmon, and in respect of unpaid service charges and
admmlstratlon charges against Mr Moran, were unsuccessful.

]
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A 11 : j."By letter dated 22 August 7015 the Apphcants_“Mrland Mrs Salmon,i_'?’;; SR

The sec’uon 24 application for appointment of ‘a manager was

g successful and Mr Demng was appomted by the Trlbunal as manager

- The decisions in respect of the three apphca’uons were dated 9 July
, 2015, and sent to the part1es and Mr Demng on that date

On ‘7"Augus .’»2015, Mr Demng wrote to the Tnbunalas atmg that he was: .

unable to take up. the post of manager on the basis of the terms set out o B
~in the management order of 9 July 2015, ‘He detailed his obJectlons to
certam of _the terms and he set out hlS proposed amendments:z

. . o idecismn in’ respect of the ‘_ :
. service, charge demands were.

L Tnbunal Procedure (Flrst—tler Tnbunal) (Property Chamber) Rules

2o13

iOn the same date the Tnbunal determmed that 1t mtended to stay the

. application  for permission  to - appeal.in: respect’ of ‘_”'serv1ce charge

B ’f~__jdeclsron number BIR/ooCS/L ' /2014/0057 i

14

Representatlons in respect of the rev1ew of the appomtment of manager -
dec131on were heard on 14 January 2016

The law

15.

16.

Rule 3(1) of The Tribunal Procedure (First-tier Tribunal) (Property

“Chamber) Rules 2013 (‘the Rules’) requires that the Tribunal must deal

with cases fairly and justly - the overriding objective.

Rule 3(3) provides that the Tribunal must seek to give effect to the

overriding objective when it exercises any power under the Rules or
interprets any rule. :




21

175

18

Rule 53‘p‘rovides that upon r_eceiying an- application for permission to
appeal, the Tribunal must first consider; taklng into account the

overriding objective in rule- 3, whether to review the decision in
accordance w1th rule 55 o

Rule 55 prov1des that a Tr1buna1 may only undertake a review of a
decision,. if it 1s satlsfied that a ground of appeal 1s hkely to be-

successful_ L

The Apphcants and Mr Demng appeared in person The Respondent

i was represented by Mr M1tchell of counsel

i ..At the heanng, ‘ iaftemdtscussmn betwee:}:,‘ the parues and Mr

o Demng, Mr M1tchell informed the Tribunal that the matters in dlspute

' “were-those set out in Mr Dening’s letter to the Tribunal of'25 September,
2015 with regard to paragraph 8 of the management order dated 9 July -

2015, ‘and:the Service ‘Charge schedulej annexed to,the 9 July 2015 B :
'management*order‘ e ’

s ;M Mltchell _further 1nformed th Tr1buna1 that Mr Denmg s proposed:.

ce am' dment: t Clause 26 was agreed between the partles, and that thel_" |

‘Mr \ 'd Mrs Salmon that the costs of the annual accounts should be met 3

i fromthe service charge LR

23,
24..

250

Mr Denmg S proposed amendments to the Serv1ce Charge schedule

Mr Dening not set. out in’ his 25 September 2015 letter, the parties

The Tnbunal heard subm1ss1ons in respect of the two remammg

matters in dispute, being the amendments to paragraph 8 and the'i issue-

of who should be respons1ble for the payment of the annual accounts

The Trlbunal also heard subm1ss1ons in: respect of the Apphcants

section 20C Application, and an application by Mr and Mrs Salmon for
costs as prov1ded for by Regulation 13 of the Rules.

' were not agreed. After all parties’ ‘made submissions on' the Service -
~ * Charge schedule’ amendments, 1nc1ud1ng an additional proposal from

. informed the Tribunal that they did not oppose Mr Demng s proposed "
e amendments to the Serv1ce Charge schedule -

At the ncarmg, the- Tr‘bunal +old the partles of its. dﬂclslon in respect of

the terms of the management order; and reserved i decision in respect-

of the S20C and the costs applications. Thus, the parties had a record of
the terms of the management order on 14 January 2016, prior to their

o




agreed commencement date of the management order of 1 February
2016 : S -

The management order agreed matter

- 26 fThe,.,partles greed fo an amended commencement and end date for the A
R f_._management order, and the Trib nal amended the 9 July 2015 order. o

vomt Mr. Salmon'_':}'

counts, then;‘ o

- wanted to put ‘ 1s ,argument to the Trlbunal for our con51derat10n

.30.. _.:;;__The Trlbunal ﬁnds that the fact that a payment is not prov1ded for in -
. the lease is not fatal to'a: flndmg thatsuch: aﬁ;payment can:be ordered by
‘the: Trlbunal in the context of a section 24 application for appointment
" of a manager. All partles agreed oratleast did not: dlspute, that annual-
- accounts rather than' dccounts:every: three: years, were' sen31ble The
~_usual situation is that the leaseholders pay for such accounts by way of =
the service charge, and. the Tribunal found: nothlng in Mr Salmon’s -
argument, or otherwise; to find that a different course should be taken.
The Tribunal finds that. the cost of the annual accounts are to be
recovered from:the service charge: Paragraph 29 of the amended
management order is drafted accordlngly . .

31. Mr ‘and Mrs Salmon and Mr Moran agreed the terms of Mr Dening’s
proposed amendment to paragraph 8 of the 9 July 2015 order. Mr
Mitchell opposed the amendment. He argued that the amendment as
drafted was too wide. He argued that a more restrictive amendment
would remedy the mischief Mr Dening complained of with regard to the
balance of the service charge accounts for Mr and Mrs Salmon and Mr
Moran. He argued that it was more appropriate for matters such as




ongomg service' charge dtsputes to be dealt with by way of a further
application to the Trlbunal ,

32. The Trlbunal was not persuaded by Mr Mitchell’s arguments Mr'
Mitchell was not able to-tell us of any specific prejudice to Mr Carver
- were we to-make the amendment proposed by Mr Dening: We could
find no such prejudice. We find it significant that by the date of the
hearmg, almost 6 months after the date of the Tribunal’s dec1s1on in the
. service charge application in which we found no service charge tobe
- owed by Mr and Mrs Salmon for the relevant years, a recent ‘service -

charge statement showed Mr and Mrs Salmon as hav1ng g significant
service charge arrears, wh1ch can only be attributed to the period for
_ which we: found no service charge was owed. We are persuaded by Mr
- Dening’s argument that he needs the powers set out in‘his amended
: fparagraph 8 to-ensure that he is able to. deal with issues. 1nvolv1ng
.+ -parties other than the 1easeholders such as the apparent error in the
“service charge statement.” The Tr1buna1 finds that-it"is reasonable to
 amended paragraph 8 of the 9 July 2015 management order as -
: proposed by Mr Demng o 2 L '

R A lJlC&ltlonunder SzO i S

'-therefore, no order should be made under sectlon 2OC He argued that‘ll'
~ the Respondent was not the cause of today’s hearmg and therefore he
should not be respons1ble for h1s costs of the hear1ng

340 The Tnbunal ﬁnds that today s hearmg was necessary in order that the. '
' Tribunal’s decision of. 9 July 2015 was able to be effective;in view of the
- fact that Mr Dening had stated that he would not take up the role of
manager on the terms of: the management. order of g:July 2015. The
- Applicants - were: successful in' their substantive. apphcatlon, ‘today’s
- hearing was necessary-to: give: effect’ to:the appomtment of manager
- decision; and neither Applicant acted i in any way. followmg the 9 July:
" 2015 decision so. as to rebut the. presumption of a section 20C order
" being made following a successful application: For these reasons, the -
Tribunal grants the section 20C Appllcatlon and orders. that no part of
the Respondent's costs incurred in connection with the proceedings
before the Tribunal are to be regarded as relevant costs to be taken into

“account in determining the amount of any service charge payable by the
Apphcants P F :




| ., Apphcatlon under Regglatlon 13 LT

35.  Mr Salmon applled for a costs order under Regulatlon 13 of the Rules '
. on the basis ‘that the Respondent had acted unreasonably. He -
* submitted: that the Respondent had acted unreasonably. during the
N proceedmgs citing, inter alia; as examples the fact that the Respondent' R
PO 'rhad premously stated Mr. Salmon s case was vexatlous and the fact that ;7 Lo

PR 38 In reachin the1r determination: the Tribunal has had regard to thei‘f'{ U
- evidence and subm1ss1ons of the parties, the relevant law and theirown

o - knowledge: and experlence as'an expert Trlbunal but not any spec1al or |
T secret knowledge ‘ A v :

39, If e1ther party is dlssatlsﬁed w1th thlS decision they' may apply for- i
- permission to appeal to the Upper Tribunal (Lands Chamber) Priorto -
* -~ making such an appeal an apphcatlon must be made; in writing, to this :
Tribunal for permlsslon to appeal.. Any such apphcat1on must be made
~ within 28 days of the issue of this decision (regulation 52 (2) of The
Tribunal Procedure (First-Tier Tribunal). (Property. Chamber) Rules

2013) stating the grounds upon. Whlch it is mtended to rely on in the
appeal v

Name: Judge S McClure
Date: = 8 February 2016
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i '-_Apphcants Mr.l nd MrsMS mon'

' : AND»UPON the Flrst-tner Trlbunal (Property Cha b
o -Appllcants are:entltled to so apply and that the,

Case No BIR/OOCS/LAM/2014/0002 o

‘Section 274;" Landlord-and' enantAct1987 Gl

o :Preamble :

: _.The Manager ‘

o ’:'The Property

_IN THE IVIIDLAND RESlDENTlAL PROPERTY FIRST-TIER TRIB‘UNAL"‘V‘ A

o Property Carver Court Wake Green Road Tlpton DY4 OAT

Order for: the Apponntment of a Manager The date of thls Order is1 February 2016

" :Y"1.; : ' ‘Mr Peter Nevnlle Denmg, FRICS FIRPM MARLA‘ is ap 'omted as Manager of the Property

N The ap omtment shall commence on 1 February 2016 nd shall contlnue untrl 30”‘ June

2018 (both dates lncluswe)

: 3 Includes all those parts of the Property known as Carver Court, Wake Green Road Tlpton,

- DY4 OAT including: the residential and the commercral parts and the common parts
reglstered W|th the. Iand reglstry under tltle number WM421249

Functions and duties of the Manager

4, The Manager shall manage the Property in accordance with.(in order of priority):

(a) The following provisions of this Order: - ,

(b) The respective obligations of all parties — landlord and tenant (both residential and
commercial) — under the leases

(c) The duties of the Manager as contained in the Service Charge Re5|dent|al
Management Code(2009)(“the Code”), published by the Royal Institution of
Chartered Surveyors and approved by the Secretary of State under s.87, Leasehold
Reform Housing and Urban Development Act 1993;




(d) Should the Code be amended replaced or otherwrse be superseded durlng the

currency of this Order, the Manager shall manage the PrOperty in accorda nce wrth
© the amendments, replacements, etc » i

5. The Flrst~T|er Tnbu nal notes that the Manager isa partner in the surveylng flrm of
o Pennycu:ck Collins.. For the avoidance of doubt; the Manager is. entitled to delegate functlon
under thls Order to other partners or employees of the flrm, save that any persons '
delegated will not acqune any rights or functions under this Order, but will merely be
. permltted ta assrst the Manager inthe dlscharge of his, functlons under thlS Order

6 — From'the flrst-“'tentloned ‘date in para 2 abovc, the Manager wrll ensurethat he has,,, -
appropnate professronal indemnity cover in the sum of at least £10,000, 0oo and shallon .
receipt of a written request to this effect, provide evidence of the same to any lnterested

party (whether leaseholder or. freeholder) and to the Tr|buna| wnthm a reasonable penod of '
tlme D

- 7.0 For the aVQldance of ‘doub party shall be entrtled to

: exermse a management functlon in respe of the Property where the same is the
resp0n51b1hty ofthe Manager under this Order: “/

8. i The Manager may take any |ega| actlon;(mcludlng apphcatrons, butnot exclusnvely, to the .
o Flrst tle'r Tribunal, Upper Tribunal, ‘Small Claims Courts, and County Courts); against any party‘ .
‘ : orany: professronal advisor (appomted by oron behalfof the- Landlord), both =
past; current orin the fiiture, whether of the commerclal or resrdentlal parts of the whole L
. Estate (as elsewhere descnbed), where the Manager has reasonable grounds to belleve that o

as breac h of covenant or contract or tortlous hablhty has, lS or may be about to ‘oceur This
mcludes, but lS not hmlted to N

(a);. ,egal actlon to recover momes due from any party e B gt g
(b) legal action to determine that a breach of covena nt contract or tortlous hablhty has,
is; or may. be about to occur;

(c) legal actlon to prevent further occurrences of any breach of covenant contract or '
tortlous llablhty B

(d) any other apphcatlon to the Flrst-tier Trlbunal that the Manager deems necessary in
the mterests of the effectlve management of whole Estate

' }The costs of any actlons, 1nclud|ng (but not exclusnvely) any costs of any apphcatnon and
anclllary costs or expendrture time taken i inthe carrylng out of an |nvest|gat|on assembhng
evndence, seeking and obtalmng any approprlate additional advice or. representation (legal -

or otherwnse), time attending hearings etc. may all be recoverable, asis reasonable for the
action bemg taken, from and as approprlate

(a) The Serwce Charge : :
(b) A Leaseholder who'is or has been in Breach of Covenant

(c) The Freeholder who is or has been in Breach of Covenant etc..
(d) Any other third party.

h_(e) Oras otherwrse directed by the Courts or Trlbunal




9. The Manager is empowered to enter lnto (and to termlnate) any contract or arrangement
’ and/or to-make any payment or take any step which'is necessary,: convenlent orincidental
to the performance of hrs lenCtIOI"IS -Any sums due. under such contracts or. arrangements
shall be paid from the monies collected under the terms of this Order. Save that the ,
L Manager cannotbe requrred to effect any contract or arrangement where the same would s
‘__*_'m his reasonab‘ s opmlon resultin the's servrce charge account gomg into def" crt '

: 1reasonable compromlses wrth any tenant undera. Iease (whether of the resrdentlalao

; fcommerCIal parts of the Property) in’ respect of any servrce charges or other sums payabl
- under the terms of the lease, - > . Shea

j.the servnce charge Such,monres must then be pard,to the Managerforthwrth‘ f :

15, 'From the date of th|s Order, the Respondent and Appllcants, and any other persons holdlng
~aleasehold interest at the Property (mcludmg any.commercial Ieaseholder) shall give such
’reasonable ass:stance to the Manager as he deems necessary forthe proper admlnlstratlon :
“and management of the Property ‘No such party shall lnterfere or attempt to mterfere wrthv )
_the exercise by the Manager of the functlons specrfied in thls order For the avordance of. =
doubt, this shall mclude the Respondent co- operatmg wrth the Manager in: relatlon tothe ©

exercise of a right of re-entry. and/or the preparatlon and servrce of any notlce under 5.146,
_ Law of Property Act 1925 « :

16. From the date of thls Order, the respondents and appllcants, and any other person holdmg a’
' Ieasehold interest at the Property (including any commercial leaseholder) shall on receipt of
48 hours written notice (or forthwith in an emergency) — give the Manager. reasonable

access to any part of the Property which he might requrre in order to perform his functions
under this Order. : :

17. From the date of this Order, the Respondent shall not, whether‘by themselves or an agent,
servant or employee, demand any further payments of service charges, administration
charges, ground rent or any other monies from any leaseholder (including any commercial
leaseholder) at the Property. Such functions are transferred to the Manager forthwith.




18.

19.

Fmances o B
20. ..

21,

22. v
e whrch is to.be pard quarterly m advanCe on the 1“.luly and each quarter thereafter, inthe
service charge year from the: commencement date of the order, pro- -rata as’ necessary for

23..  Fur he ,
- :come within the terms of s 20 Landlord and Tenant ‘Act ”1985 he shall be entltled to charge
S an addltronal fee calculated on the net contract sum as follows

24. L, The Manager may make an addltronal reasonable charge for any dealmgs wrth sohcrtors in

. respect of the property

N
[¢})

28.

_ Property;-’.( R

The obligations contained in thls Order’ shall b|nd any successors in title and the existence of
and terms of this Order- must be d|sclosed to any person seeking to acquire eithera
Ieasehold |nterest (whether by assrgnment or fresh grant) or the freehold reversion.

Any payments made by the Respondent or thelr agents in respect of |nsurance premrum and
utilities whlch would properly have been recoverable by the Respondent by way of the -
service charge whrch has not been demanded from the tenants of the Property shall he paid
tothe Respondent upon recelpt of such sums by the Manager from the tenants of the

The ser\nce charges shall be apportroned in accordance wrth the schedule attached hereto

: The Manager shall account to the Respondent for any ground rent recelved from any
. leaseholder (lncludrng a commercral leaseholder) The Manager’s fee in respect of ground
i __;__rent collectlon is 15%.of the rent collected ‘or £6.00 per individuat ground rent collected

' .‘_f;'_jwhlchever is the hrgher and rs payablebythe Freeholder or recrplent of theground rent

The Manager shall be entrtled to remuneratron in the sum | of £200 00 per unit plus VAT

‘July 2015 .30 September 2015 with that perlod to be pald by 28 July 2015, by

@ 12% up t0£2, ooo oo S

(b) 10% £zo ooo 01- £50 ooo oo 3

(c) 8% thereafter

Where the Manager is Irable to charge or pay VAT that may be added to any sum charged in
accordance wrth thrs Order '

A P -— =
The Manager is entitled u.ccoverther

Remstatemem \/aluatlo nas and wh_en neces

Further detalls regarding the Manager's fees and the terms of his appointment are set outin
the letter from Mr Dening to Mr Salmon dated 19 January 2015. Where any term of the. 19
January 2015 letter contradlcts a term of this Order the terms of thIS Order shall prevarl

29.

As soon as reasonably may beafter the Servrce Charge year endrng on 30t June eachyear-

~ when the actual amount of costs expenseés outgoings and matters for that Service Charge

year has been ascertained the Lessee shall forthwith pay the balance due to the Manager or
be credited with any amount overpaid. For the avoidance of doubt, the Accountant’s costs




as detailed in Part | of the Elghth Schedule shall be collected annually for each Servtce
Charge year The costs to be recovered from the Servnce Charge

30. The Manager wull satlsfy the requlrement of clause 5 of Part | ofthe Elghth Schedule by
PR ,: f productlon of an Accountant’s statement prowded in accordance W|th Technlcal Release
o K 3/11(or as amended) ”Resrdentlal Service: Charge Accounts |ssued by the lnstltute of
. Chartered Accountants of England and Wales ,

:Jvf.SOIICItOI’S and eXIOert w|tnesseS) of an
- in the court or F-‘IT toe

F rther, @ d for the avoldance of doubt, the afo ementloned provnsmns apply equally to ¥
= f'appllcatlons or proceedmgs commenced by the Manager or proceedmgs to which hei is
Respond‘ent - A
o leerty to apply

s 35 ', The Manager may apply to the Flrst- T|er Tnbunal for further dlrectlons, in accordance wnth S
: Tk 24(4), Landlord and Tenant Act 1987 Such dlrectlons may mclude, but are not limlted to

- "T-‘( ) any fallure by any party to comply w1th an obllgat|on |mposed by thls Order , "f :
" (b) for dlrECthl’lS generally, vand Sy ; -

(c)dlrectlons in the event that there are lnsufﬁclent sums held by hlm to dlscharge
his obllgatlons under thls Order and/or to pay hIS remuneratlon '

: Sectlon 20C Landlord and Tenant Act 1985

36.' - The Respondent shall not be entltled to recover thelr costs of these proceedlngs from any '
' Appllcant by way of a service charge.

Name: ' Judge S McClure

Date order made: 14 January 2016




Service Charge Schedule S

Cawer Court ” - V.....f.r.._ | ~- — e ’...,.._v--; — v-_- o v----:,-.., AP | ., ,, .

BIR/OOCS/ LAM/2014/0002

(1) The servrce charge shall be apportroned between L "

- (a) Expenses relatrng solely to the rlats ( the ﬂat expenses”)

(b) Expenses relatmg solely to the shops mcludrng expenses for the paved area car park SR

‘ forecourt frontmg Wake Green Road and canopy( ‘The shop expenses”)

'(c) Expenses refatlng to both the shops and the ﬂats, rncludlng the Balcony (both under and o

- over surfaces together wrth any upstands, etc)and the Mansion (rncludmg, but not.:
A exclusrvely, thegrassed areas, g r

: e "drrv 1o thefr
,(”the Jomt expenses”)

(2) Each shop wrll p’ y % of the shop ext ] nse % of 30% of the Jornt expenses

(3) Each flat wrll pay 1/12 of the ﬂat expenses, and 1/12 of 70% of the ]ornt expenses :

 Dated 14 January 2016

i fthe gara e*and drymgareas)
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