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1. The penaltics at issue in this appeal are imposed by Schedule 535. The starting
point is paragraph 3 of Schedule 35 which imposes a fixed £100 penalty if a self-
assessment relurn 15 submitted late,

2. Paragraph 4 of Schedule 55 provides for daily penaliies to accrue where a return
is more than three months late as follows:

F .
{1} P isliable to a penalty under this paragraph if (and only if)—
(a) s failure continues after the end of the period of 3 months
beginning with the penalty daie,
(b) HMRC decide that such a penalty should be payable, and
(e}  HMRC give notice to P specifving the date from which the
penalty is payable.
{2} The penalty under this paragraph is £10 for cach day that the
failure continues during the period of 0 days beginning with the date
specified in the notice given under sub-paragraph (1 )(c)
{3} The date specified in the notice under sub-parageaph {1 He)—
(a)  may be carlicr than the date on which the notice is given, but
(b} may m be earlier than the end of the period mentioned in
sub-paragraph { 13(a).

3, Paragraph 5 of Schedule 55 provides for further penalties to accrue when a
return is more than & months late as follows:

5

{1} P is liable to a penaity under this paragraph if (and only if) Ps
failure continues after the end of the period of & months beginning with
the penalty date.

(2)  The penalty under this parageaph is the greater of—

(a) 5% of any liability 1o tax which would have been shown in the
return in question, and

(b}  £300.
4. Paragraph 6 of Schedule 55 provides for further penalties to accrue when a
return is more than 12 months late as follows:
H—

(1} Pis liable to a penalty under this paragraph if (and only if) Ps
filure continues after the end of the period of 12 months beginning
with the penalty date.
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5. Paragraph 23 of Schedule 35 contains a defence of “reasonable excuse™ as

follonws:

{2y Where, by failing to make the return, P deliberately withhobds
information which would enable or assist HMRC to assess s liability
to tax, the penalty under this paragraph is determined in accordance
with sub-paragraphs (3) and (4),

(3)  If the withholding of the information is deliberate and concealed,
the penalty is the greater of—

{a) the relevant percemtage of any liability to tax which would
have been shown in the return in question, and

(b)  £300.
(3A) For the purposes of sub-paragraph (3)(a), the relevant
percentage is—

(a) for the withholding of category 1 information, 100%,

(b} for the withhalding of category 2 information, 150%, and

(e} for the withholding of category 3 information, 200%.

(4} IT the withholding of the information is deliberate bt not
concealed, the penalty is the greater of—

{a) the relevant percentage of any linbility to tax which would
have been shown in the return in question, and

{b)  E£300.
(4A) For the purposcs of sub-paragraph (4}a), the relevant
percentage is—

(a) for the withholding of category 1 information, 70%,

(b} for the withholding of category 2 information, 105%, and

{ch  for the withholding of category 3 information, 1409,

(5) In any case not falling within sub-paragraph (2), the penaity
under this paragraph is the greater of—
(@) 5% ofany liability to tax which would have been shown in the
return in question, and
(B) £300.
(6)  Pamgraph 6A explains the 3 categories of information,

23—

(13 Liability to a penalty under any paragraph of this Schedule does
not arise in relation o a failure to make a return if P satisfies HMRC or
(on appeal) the First-tier Tribunal or Upper Tribunal that there is a
reascmble excuse for the failure,

(2} For the purposes of sub-paragraph (1)—

(a) an insufficiency of funds is not a ressonable excuse, unless
attributable to events outside s control,



{#)  In sub-paragraph (3)b) “Mawed” means Mawed when considered
in the light of the principles applicable in proccedings for judicial
revigw.



(b)  where P relies on any other person to do anything, that is not a
reasonable excuse unless P took reasonable care to avoid the failure,
and

{c)  where P had a reasonable excuse for the failure but the excuse
has ceased, P is (o be treated as having continued 1o have the excuse
if the failure is remedicd without unreasonable delay after the
excuse ceased.

6. Paragraph 16 of Schedule 55 gives HMRC power to reduce penalties owing to
the presence of “special circumstances™ as follows:
16—

(1) I HMRC think it right because of special circumstances, they
may reduce a penalty under any paragraph of this Schedule.

(2)  Insub-paragraph (1) “special circumstances” does not include—
(a) ability to pay, or

(h) the fact that a potential loss of revenue from one taxpayer is
balanced by a potertial over-payment by ancther,

{3} In sub-paragraph (1) the reference to reducing a penalty includes
a reference lo—

' {a) staying a penalty, and
(b} agrecing a compromise in relation to proceedings for a penalty.

7. Pamagraph 20 of Schedule 55 gives a taxpayer a right of appeal to the Tribunal
and paragraph 22 of Schedule 55 sets out the scope of the Tribunal's jurisdiction on
such an appeal. In particular, the Tribunal has only a limited jurisdiction on the
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question of “special circumsiances™ as set ot below:

22—

{1 On an appeal under paragraph 2001) that is notified to the
tribunal, the tribunal may affirm or cancel HMRC's decision.

(2) On an appeal under paragraph 20(2) that is notified to the
tribunal, the tribunal may—

{a) affirm HMRC' decision, or

(k) substitute for HMRC's decision another decision that HMRC
had power to make,

(33 If the tribunal substitutes its decision for HMRC's, the tribunal
may rely on paragraph 16—
{n) 1o the same extent as HMRC (which may mean applying the

same percentage reduction as HMRC 1o a different starting point),
ar

[[33] to a different extent, bt only if the wibunal thinks that
HMRC's decision in respect of the application of paragraph 16 was
Mawed,
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