CASES ON APPEAL FROM SCOTLAND.,

8ir James Sinclair of Dunbeath, Bart, - Appellant
John Sinclair of Ulbfter, Efq. - - Refpondent.

2d, Fune 1713.

Provifions to Children.— A portion being left to a daughter ; with a provifo, that
the thould not difpofe of or incumber the fame, or intereft thereof, till the
times of payment fhould be elapfed ; fhe might, neverthelels, make an

affignment thereof, in trut for hcrfclf, to have an alion carried on to
recover the intereft.

Appeal brought for delag.—In this cafe the refpondent fecund entitled to fuch

interet, as he mlght have entitled himfelf to by regiftesing“the horning, bad
he not b'cn reftrained by the appeal,

Cofts.—40l. given againit the appellant,

ILLIAM SINCLAIR of Dunbeath, Efq. and John

Sinclair his eldeft fon, both fince deceafed, did by bond
of provifion bearing date the firit of January 1688, oblige them-
felves jointly and feverally to pay the feveral fums of money, or
portions therein refpetively mentioned to the faid William’s
younger children, and particularly to Ann his daughter 8000
merks fcots, or 444/ 8s. 101d. fterling, within five years after the
faid William’s deceafe, and intereft for the fame to commence
fix months after his death, and to be paid monthly, quarterly,
and continually until payment of the faid refpeftive portions,
And the bond contained-a provifo, that it fhould not be lawful
for the faid children to require payment of their faid portions,
before their refpetive marriages and having a child by fuch
marriage, or to difpofe of, or incumber their refpeltive portions,
or theintereft thereof, till the times of payment fhould be elapfed.
 The faid William Sinclair afterwards did, by a deed on the
19th of Auguft 1690, bearing to be in confideration of certain
fums of money, at lealt for relieving him of the burden of the
children’s "portions to his fatisfaltion by William Sinclair his
fecond fon, fell and difpone to the faid William the fon his
whole perfonal eftate : and he died in September 1690. After
the father’s death, William the fon poflefled himfelf of the whole
perfonal eftate, which was of great value, and far more than
{ufhicient to difcharge the faid portions; and he {ettled the whole
of them except his faid fifter Ann’s. William having died, was {uc-
ceeded by the appellant, alfo his brother and heir; and Ann
received from her brother William in his lifetime, and her
brother the.appellant after his deceafe, for and upon account of
the intereft of her faid portions, feveral fums of money in the
whole amounting to 72/. gs. 1d.

The appellant having afterwards refufed to pay his fifter Ann
her faid portion or the intereft thereof, and fhe being unable to
carry on an altion againft him on account of her poverty, {he af-
- figned the bond of provifion, and all money that was or thould be-
come due or payable to her, for principal or intereft thereupon,
trzfﬂ muettbeleﬁ Jor bherfelf, to the refpondent her relatnoln,
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who was willing to profecute fuch fuit in his own name againft
the appellant if neceflary.

After feveral years forbearance, and repeated applications to
the appellant, without being able to procure any part of the faid
Ann’s provifion, the refpondent, who had advanced feveral {fums
of money for her fupport, as well to reimburfe himfelf as for
recovering what was further due upon the faid bond, for the wfe
and benefit of the faid Ann, brought an action in his own name
againft the appellant before the Court of Seffion, for recovery of
what was due upon the faid bond of provifion.

The appellant appeared to the faid action, and acknowledged,
that he reprefented his faid brother; but alleged that the faid
portion was not to be paid until the faid Ann fhould be married
and have a child by fuch marriage which had not happened ; and
that by the provifo in the bond, the had no power to transfer or
charge the intereft thereof, before the term of payment were
elapfed. And the faid Ann’s afignment being of intereft to
grow due, and not payable when fuch aflignment bore date, no
altion could be brought by the refpondent, even for the intereft
as the aflignee of the faid Ann. 1In anfwer to this the refpondent
acknowledged before the faid Coutt, that the faid afignment was
in truflt for the faid Ann, and infifted that it was therefore the
fame thing as if the aétion had been in her own name. The
Court on the 24th of January 1711-12, ¢ repelled the faid
¢ allegation.”

And afterwards the Court on the 1 5th of February 171 t-12, una-
nimoully ¢ found, that the faid aflignment of the faid William Sin-
¢ clair, the father, to the {aid William his fon, being upon the nar-
¢¢ rative for certain {ums of money really and with effet paid andf
¢¢ dclivered to him, at leaft for relieving him of the burden of the
¢ provilions of his children, done, paid, and performed by the
« faid Willtam his fon to his contenc and fatisfa&tion ; and that
¢ the faid William the fon bhaving given bonds of provifion to the
¢¢ other children, he cught likewife to have paid the refpondent
¢ and the faid Ann Sinclair, the fums granted to her in the faid
¢ bond of provifion.” .

And in regard the faid Ann Sinclair had reftricted her altion to
the intereft of her faid portion, after the appellant had petitioned

for a rehearing, the Court on the 23d of February 371)-12,

adhered to their former interlocutor, as to the intereft of the afore-
{aid portion, and withcut prejudice to the portion itfelf, and to

" {ue for the fame, after the term of payment 1s elapfed. -

‘The appeal was brought from ¢¢ two interlocutors of the Lords
¢ of Seflion, the firft of the 15th, and the other of the 23d of
¢¢ February 1711-12.

Heads of the Refpondent’s Argument.

The appellant on purpofe for delay, and to hinder the refpondent
from proceeding further for the obtaining the effecl of the faid in-
terlocutors, did on the 14th of March 1711-12, lodge his petition
of appeal agaiaft the fame, but did not {cxve the refpondent with
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the order made thereupon, till the 24th of June following, fo that
the refpondent could not putin his anfwer to the faid appeal, in
order to have the matter difcuflfed during that Seflion, whereby the
appellant hath not only delayed the payment of the intereft of the
faid portion amounting to about 441/. but has prevented the res
{fpondent from giving him a charge of horning and regiftering
thereof, as he mightlong ere now have done, and have been there-
by, according to the law of Scotland, entitled to intereft for the
faid fum, from the time of fuch regiftering.

Counfel appearing for the refpondent, but no counfel for the
appellant, It is ordered and adjudged, that the faid petition and
appeal of Sir Fames Sinclair be difmiffed, and that the two interlocutors
therein complained of be affirmed ; and it is further ordered that the
Lords of Seffion do order Sir Fames Sinclair the appellant to pay
2o the refpondent Jobn Sinclair, all fuch interefl as the faid Fobn
Sinclair might have eniitled himfelf unto by diligence had he not been
refirained from doing diligence by reafon of the faid appeal to this boufe ;
and it 15 alfo further ordered thae the faid Sir Fames Sinclair fhall pay
or caufe to be paid to the refpondent the fum of 40l. for bis coffs fuf-
2ained by reafon of the bringing the faid appeal into this Houfe.

"\.:_ .‘l-' o FOl' Refpondcnt, P. Kl.ﬂgo

Adam Cockburn of Ormilton, one of the

Senators of the College of Juftice, and

Dame Ann his Wife, - - Appellants ;
John Hamilton of Bangour, a Minor, by

his Guardian, - - - - Refpondent.

12th Fune 1713.

Confiruétion.—In a queflion with regard to funeral expences, and expences of
confirmation, the Houfe of Peers baving reverfed a judgment of /is fnita
and found that the aflignee of an executiix migse infift for thefe claims, it was
{till competent to plead prefcription thereto.

Funeral Cbarges. Prefcrigtion.—'I'he accounts ovaid by the {aid affignee, without
the 3 years were prefcribed where fhe herfelf was not contralor, but where
the was contractor did not prefcribe.

Confirmatisn.—The Expences of confirmation though not efpecially conveyed
to the faid athgnee, but paid by her, are found to exhauft the executry.

Debitor non greefumitur dimare.—By marriage contrat a wife is provided to the
houfhold furniture, the hufband afterwards grants bera bond and the liferent
of a houfe is fettled upgon ker, thefe may fubfift as (eparate and diftinét rights.

;&FTER determination given in the former appeal (No.§f of
4 & this colle€tion), the parties returned to the Court of Seffion,
and the appellants claimed the whole funeral expences, and charges
of confirmation ; and infifted that in confequence of the judgment
of the Houfe of Peers, no objeftion thereto could now be ftirred
on the part of the refpondent. The latter contended, on. the
other hand, that objections were {till competent; and infifted
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61

Judgment,

2 June
1713

Cafe 18.

Forbes, 4&
23 July,

1712,

/Y





