<
v

LCASES ON APPEAL FROM S$COTLAND,

William Morifon, of Prefton Grange, Efq 5 Appellant ;
Sir William Scott of Thirleftayn, William

Nifbet of Dirleton, and John Scott of Har-
den, a Minor, by his Guardian, - Refpondents.

19th Feb. 1%19-20.

Hufband and Wife.— A bond, with a claufe of annwal-rent, i3 granted blank
in the creditor’s name, but delivered to a wife, during the fubfiftence of her
marriage : the hufband entails his real eftate on the grantor of the bond, and
alfo conveys to him all his pecfonal eftate, but was not privy to faid bond s
in a competition between the executor of the hufband, and the executor of
the wife, the hulband’s executor is preferred to faid bond : and the wife's
executor is ordered to refund what had been paid to her, in her widowhood.

General Difpofition.—=A general difpofition of a man’s perfonal eftate, made in

favour ot one who had, without the hufband’s knowledge, granted a bond
- to the wife, did not releafe this bond.

SIR John Nifbet of Dirleton, deceafed, having iffue only one

daughter, difpofed of her in marriage to Sir William Scott
of Harden. Of this marriage there was no iffue; and Sir Joha
Nifbet fettled his whole real eftate, worth about 3000 per ann.
and alfo conveyed all his perfonal eftate, acquifita et acquirenda,
to the refpondent William Nifbet, paffing by his daughter.

Soon after, in March 1688, the refpondent, William Nifbet,
executed a bond for 40,000 merks, Scots blank in the name of the
obligee, with a claufe of annual-rent; and delivered it to Lady
Nifbet, the fecond wife of the faid Sir John Nifbet, during his
lifetime, or to one Bennet, of Grubber, on her behalf, Thi§;
Lady Nifbet was not the mother of Lady Scott, Sir John’s
daughter.,

Sir John Nifbet dying foon affer inteftate, an agreement was
entered into between the refpondent William Nifbet and the faid
Sir John’s widow, whereby the delivered up to him the faid bond
for 40,000 merks, to be cancelled ; and he exzcuted a new bond
to her for 30,000 merks in lieu thereof. Mauatual reledafes were
then given, and fhe at the fame time ¢zecuted a deed, whereby
fhe obliged herfelf, that in cafe Lady Scott, Sir fohn’s daughter,
fhould be foand to have any right to the faid bond of 4o,coo
merks, that fhe fhould then deliver up to the refpondent William
Nifbet the faid fecond bond for 30,000 merks.

Upon this new bond the refpondent William Nifbet made one
payment to the widow of 6ooo merks in 1691, and another of
3141/, 105. Scots in 1693 : and, for the widow’s further fecurity
and payment of the {aid bond, he obliged himfelf to communi-
cate and convey to her two difpofitions, by which Sir John Nifbet
had made over to him the refpondent all the eftate that he then
had, or fhould acquire during his life. -

Lady Scott of Harden was aftcrwards confirmed executrix to
her father Sir John Nifbet ; and, with confent of her hufband,
brought an a&lion before the Court of Sellion againft the refpon-

dent
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dent William Nifbet,4hd the widow of Sir John, for payment to
them of the {aid 40,c00 merks. Soon after the commencement
of this altion the widow died, and the appellant, her brother and
e¢xecutor, was made party to the {2me.

In this action the refpondent William Nifbet, in January 1697,
was examined upon oath as to the circumftances of the tranfac-
tion ; and deponed, that the faid bond for 40,000 merks was
granted to the faid Sir John’s lady during her marriage, and that
after the faid Sir Joho’s deceafe, his widow delivered him up the
faid bond of 40,0c0 merks, which he cancelled, and in lieu there-
of executed a new bond to her for 3o,coo,merks, of which he
had paid fome part. The Court, by interlocutors on the 6th and
11th of February 1697, dceerned againft the refpondent William
Nifbet for the {aid 30,000 merks in favour of Lady Scott and her
hufband, and found that William Nifbet might have a deduction
of what {ums he had paid on the faid bond, referving a power to
Lady Scott and her hufband to claim the fum f{o to be deducted,
from the appellant, as exccutor of his fifter Lady Nifbet, to
whom thefe payments had been made; and alfo decerned for the
other 10,000 merks, which made the complement of the firft
bond.

The appellant afterwards infifted that the bond for 40,000
merks was afligned by Sir John Nifbet, the hufband, to the refpon-
dent William Nifbet, by a general aflignment made to him of all
his perfonal eftate, goods, and effells, acquifita et acquirenda ;
but the Court, on the 19th of February 1697, ¢ found that the
¢ bond was not transferred by the difpofition granted by the faid
¢¢ Sir John Nifbet to the refpondent William Nifbet, but that the
¢ {ame did bclong to the Lady Scott as executrix to Sir John
¢ Nifbet.”” And uponthe 25th of fame month, the Court ¢¢ pre- -
¢¢ ferred the Lady Scott and her hufband to the appellant as to
¢t the fums in the faid bond owing by the refpondent William
¢¢ Nifbet.” The decree of the Court was fued to execution
againft the refpondent William Nifbet, and he was thereby com-
pelled to pay to Lady Scott and her hufband the fum of 21,267
merks, which with the fums formerly paid by him to the widow
was in full of the bond for 30,000 merks and intereft ; and Lady
Scott with confent of her hufband granted a difcharge to the re-
fpondent William Nifbet for the money fo paid to them, with
ablolute warrandice from them their heirs and executors jointly
‘and feverally.

Lady Scott and her then bufband, further, brought their altion
againft the appellant for the fums received by his fifter the wi-
dow; and the Court, by two interlocutors of the 19th of November
1702, and r1oth of July 1507, ¢ Ordained the appellant to
¢¢ refund the faid two payments of 6ooo merks and 3141/ 104
¢ Scots.”

" Sir Wiiliam Scott of Harden dying, his widow was after-
wards marricd to Sit William Scott of Thirleftayne, her {ccond

huibind.
The
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The appeal was brought from ¢ {everal decretal orders of the Entered,
<« Lords of Seffion of the 1gth and 25th of February 1697, the 14 April

& 19th of November 1702, and 1oth of July 1707.”

The appeal was prefented on the 14th of April 1714, and the
two interlocutors of February 1697 were then only appealed
from ; the two others were afterwards added. Great alterations
took place afterwards in the fituation of the parties, before the
appeal was finally difcufied. Lady Scott, the daughter of Sir
John Nifbet, died, and the eftate of Harden having come to the
heir of entail, of the Highchefter branch, was poflcfled by two
minoers fucceflively: much delay was occalioned by making thefe
different perfons and their guardians or curators partics to the
appeal 5 though the different fteps taken are not of importance
enough to be more minutely taken notice of.

At the time of hearing the appeal, Lady Scott, the daughter of
Sir John Nifbet, was dead, Sir William Scatt of Thirleftayne,
her turviving hufband, being her perfonal reprefentative ; John
Scott of Harden, the minor, was the heir of entail, and perfonal
reprefentative of Sir William Scott of Harden, the firft hufband
of Lady Scott, Sir John Nifbet’s daughter.

Heads of the Appellant’s Argument.

The bond for 40,000 merks was defigned by the giver, for the
lady her(elf, exclufive of the hufband’s right: and the bond was
caculated for that purpofe, viz. by leaving the obligee’s name
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blauk, as was then allowed by the law of Scotland, as blank in-

dorfements on bills now are in England; by a claufe of annual-
rent, which regularly excludes the jus mariti as to the principal
fum ; and by depofiting the bond in a truftee’s hand, not to be
delivered to the lady till after her hufband’s death, for non-
delivery of evidents fufpends conveyance of property at any time.
It was therefore ftraining both again{t the defign of the parties,
and the law, to make the {aid bond for 40,000 merks any part of
Sir John Nifbet’s eltate.

It it bad been in bonis defunéti, (as it was not,) yet the deceafed
having by two deeds difponed to his heir of entail, all that he had
or fhould acquire during his life ; and that difpofition having been
made over to the appellant’s fifter in fecurity, it is evident, that
Lady Scott and her hufband could have no pretence of title to it,
by virtue of their confirmation. And further, in both difpo-
fitions Lady Scott is exprefsly excluded, as being already pro-

-vided for. ‘

It was objeted, That the faid bond for 40,c00 merks could
not be faid to be contained in either of the difpofitions in favour
of the heir of entail, becaufe Sir John Nifbet could not be fup-

"pofed to know of it. But in all deeds of a teftamentary nature,
as thefe are, a general claufe is thrown in of purpofe to compre-
hend what may not fall fpecially under confideration for the time,
and 1t were of too dangerous confequence to explain fuch claufes,
with relation to what might or might not be in contemplation ac
the making of them, Indeed, it is certain; Sir John could not
think



272

. bond rot b.ing meutloued; the afligrm:nt could not poflibly convey

CASES ON APPEAL FROM SCOTLAND.

think of the bond in queftion, when he made thofe dilpofitions 3
for it was not in being till near a year after the laft of them.

It was objeted further, that the laft general difpofition obliges
the heir of entail to employ the fums for particular ufes; and,
therefore, that he could not apply it for other purpofes, by his
agreement with Lady Nifbet. That, indeed, may concern the
heirs of entdil, but no ways the Lady Scott, and her hufband,
from whom the eftate real and perfonal is exprelsly conveyed :
and even the heir of entail cannot hinder William Nifbet, from
giving bond to whom he pleafes. N

The refpondents have contended that whether thefe decrees,
be reverfed or not, the appellant can never recover his money, be=
caufe of {ome private tran{fa&ions between Sir William Scott of
Harden and his lady; by which, notwithftanding Sir William
had right to the fums in queftion, yet Sir William had agreed
that thefe {fums fhould belong to his lady ; and that the appellant,
had releafed all demands upon her. But, as to the private tranf-
altions between Sir William Scott of Harden, and bis lady, the
appellant humbly conceives thefe can never affe& him: and as
for the releafe to the lady, it is only for a part of the fums claimed,
and in 1t the appellant’s allions and claims, and even this appeal
are exprefsly referved againft all the other refpondents for the re-
mainder thereof; and if the refpondents have this or any other
matters of difcharge of the fums claimed by the appellant, the
proper time to obje&t them will be when the appellant brings his
action in Scotland, for the payment of his money, which he cane
not do till thefe dectees be {et afide.

Heads of the Argument of the Refpondent Williani Nifbet.

'This refpondent having paid the money by the decree of the
Lords of Seflion to the faid Lady Scott and her hufband, where the
right of both the partiescontending for it was in iffue he ought at all
hands to be fafe, nor thould the appellant have any remedy againft
him efpecially fince Lady Scott and her hufband, upon the re-
fpondent’s payment of the money, gave him a difcharge thereof
with abfolute warrandice; and the appellant has, pending this
appeal, releafed the faid Lady Scott, who by her difcharge was
obliged to indemnify the refpondent. Befides, Sir John Nifbet’s
widow under whom the appellant claims, obliged herfelf to in-
demnify this refpondent in cafe decrce fhould be given in
favour of Lady Scott; fo that the appellant as reprefenting his
{aid fifter, can have no claim againft the refpondent, fince that in-
demnity granted by her mulft be binding upon the appellant:

Heads of the Argument of the Refpondent Fobn Scott.

Sir JohnNefbit deceafed, could never be fuppofed to have affigned
the bond for 40,000 merks, fince he knew nothing of it, and it was
kept fecret from him. The firflt deed of aflignment of his perfonal
eftate exprefsly relates to an inventory, to be left by him;of the bonds
due to him ; and though an inventory was aflually made, yet that

1€
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it to the refpondent William Nifbet. It istrue, the fecond deed of
allignment is in general terms, and has no relation to an 1nventory;
but that does not alter the cafe; becaufe, as that wasonly a con-
tinuation of . the former conveyvance, it muft receive the fame in-
terpretation by reafon of the allignor’s ignorance, fo it was granot-
ed with an intention and delign to have the {fums conveyed, ap-
plied for purchafing land to be entailed after the fame manner
with his other effate. If this bond, therefore, was afligned, then
it ought to be laid out, according to the diretions in that deed ;
which plainly {hews that Sir ]ohn Nifbet had no f{uch thing in
view by the allignment. "This will effectually exclude the wxdow,
or the appellant, who claims under her; for if the bond was af-
figned to the obligor, it was thereby extinguiihed, and the appel-
Lmt can claim ncthing by it.

The money paid by the refpondent William Nifbet, to the de-
ceafed, Sir Wilham Scott and his lady, was applied entirely to
the feparate ufe of the lady, and fecurities taken for the fame in
her own nimey and fhe, after Sir William’s death, received pay-
ment thereof. If, then, the appellant had any action, it muit be
again(t the faid lidy or her eftate: bat pending this appeal, the
appellant has releafed the faid lady, and her hufband the re{fpon-
dent Sir William Scott of Thirleftayn of this appeal, and the
grounds thereof, and of all demands againft them or either of
them in their own right, or as poflefling any part of the eftate

heritable or moveab!c. belouging to the deccafed Sir William
Scoit of Harden.

On the part of the refpondent Sir Wiiliam Scott there was {ct
out the releafe or difcharge granted by the appellant, reciting the
interlocutors from which he had appealed ; and that the refpon-
dent and his faid wife had paid him the fum of 1g,000 merks ;
therefore the appeliant exonered, quit-claimed, and fimpliciter dif-
charged this refpondent and his faid wife, their heirs, execators,
and {ucceflors whatfoever, for themf{elves, or as intromitting with
any part of the eflate heritable or moveable that belonge to Sir
William Scott of Harden, by whatever right or title, of all ac-
tions, purfuit, inftance, and execution whatever, competent, or
that might be competent to the appellant, his heirs, executors,
and fucceffors, of and concerning this appeal, and grounds where-
upon the {fame proceeded and was founded ; and of the faid ap-
peal itfelf, and grounds thereof, whole heads and articles of the
{ame, with all that had followed or might follow thereupon; and | -
of all cther claims and demands what{oever that the appellant or
his forefaids had or might have, any manner of way, againft this
refpondent and his faid wife and their forefaids, referving a power
to proceed againft the heirs of Sir William Scott of Harden, and
the refpondent William Nifbet. And the appellant bound and
obliged him, his heirs, executors, and fucceflors whatfoever, to
warrant, acquit, and defend his faid difcharge to be good, valid,
and f{uflicient to this refpondent and his faid wife and their fores

T faids,

L 4



274 CASES ON APPEAL FROM SCOTLAND.

faids, for their exoneration of the premifes at all hands, and
againlt all deadly as law will.
Judgment, After hearing counfcl, It is ordered and adjudged that the petition
;‘7’!{ :’:o  and appeal be difmiffed, ard that the feveral decretal orders complained
/ of in the faid appeal be affirmed.

Yor Appellant, Tho. Lutwycke, Dean. Forbes.
For Refpondent Wm. Nifhet, Ro. Dundas.
For Refpondent John Scott, Rob. Raymond.

~ . For Refpondent Sir Wm. Scott, 7:ill. Hamilton.

\

Cafe 59. The Commiffioners and Truftees of the for-
' teited Eftates, - - - - Appellarits ;

James Duke of Hamilton and Brandon, a
Minor, by his Curators and Commif-
fioners, - - - - - Refpondent.

26th Feb. 1719-20.

Forfeiture under the A& ¥ Geo. 1. ¢. 20.—Thirlege.—An a& of parliament
gives to fubje& fuperiors the forieited cftates ot their vaffals: the Easl of
Linlithgow being attain‘ed, forfeited to the Duke of Hamilton a mill held
of his Grace as {uperior ; but the earl having thirled parc of his eftate, held
of the Crown, to this miil, this thirlage was not forfeited to the Duke of
Hamilton.

Y an a&t of parliament 1 G. 1. c. 20. it is, inter alia, enated,
2 ¢ That if any fubjeét of Great Britain, holding lands or tene-
“ ments of a fubje&t fuperior in Scotland, has been or fhall be
¢ guilty of fuch high treafoh, or treafons” (as are mentioned in
¢ the act) ¢¢ every {uch offender, who thall be thereof duly con-
¢ victed and attainted, fhall be liable to the pains, penalties, and
¢ forfeitures of high treafon; and his lands or tenements held of
“ any fubje&t fuperior in Scotland fhall recognofce and return
¢ into the hands of the fuperior, and the property fhall be, and
¢¢ 1s hereby confolidated with the fuperiority, in the fame man-
¢ ner as if the fame lands or tenements had been by the vaflal -
¢ refigned into the hamtds of his fuperiors, ad perpetuam reman-
‘“ entiam.” The alt likewifc contains this farther clavfe, ¢ And
‘¢ for preventing of frauds or collufion in order to evade this alt,
«“ be it further enalted, that if the fuperiors, vaflals, or tenants,
¢ to whom the lands, mines, mills, woods, fifhings, and tene-
¢ ments above-mentioned are declared "and ordaimed to belong,
¢¢ {hall not, within fix months, to be reckoned from the time of
¢¢ the attainder of the offenders, refpectively obtain themfelves
‘¢ infeft, or do diligence,.really and without collufion, for attain-
¢“ ing pofleflion, in every fuch cafe the forfeiture fhail belong to
¢ his'majelty, his heirs and fucceflors.” 5
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