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The judges accordingly attending, they were direCted to deli-
ver their opinions in relation to the following matter as ftated to
them, viz.

¢« The alt of parliament for the attainder of George Earl of
¢¢ Marifchall, and others, having enalted, ¢ That unlefs Major
¢¢ General Thomas Gordon, Laird of Auchintoule, thould render
“ himlelf to one of his majelty’s jultices of peace by a day therein
¢ {pecified,” and no {fuch render being made; and all the faid
¢¢ additions belonging to the refpondent, but that his chriftian
¢¢ name is Alexander, and not Thomas, ¢ whether if the refpon-
¢¢ dent Major General Alexander.Gordon, Laird of Auchintonle,
¢ had been brought into the King’s Bench, and exccution prayed
¢ againft him, that Court would have awarded execution againft
¢ him? "

And having conferred together, the Iord Chief Jultice of the
Court of King’s Bench delivered their opinion, ¢ ‘L'hat the faid
¢ Court could not award execution on the a&t apgainlt Alexander ;
‘“ becaufe in awarding of execution, they muft purfue the at
 of parliament, which is the judgment on which it is to be
¢ founded.”

It is thereupon ordered and adjudped, that the faid petition and
appeal be difniffed, and that the decree therein complained of be af-

ﬁrmed.

For Appellants, Ro. Dundas. T ho. Bootle.
For Refpondent, Will. Peere Williams. Will. Hamiiton.

The Commiffioners and Truftees of the For-
feited Eftates, - - - Appellants

Kenneth Mackenzie of Affint, a Minor,
by Colonel Alexander Mackenzie, his

Curator, . - - - Refpondent,
1t March 1719-20.

A quarI’amem 5 Geo. 1. . 22.e=Popifi—Truft —T7 ftates for’eited by vaffals
were acquired by the truftees for a Papift fuperior, but were forleited again
by the Paift’s teafon,

THE refpend nt, the minor, had obtained the judgment of the

Court of Seflion, decerning to him in his charaQer of pro-
teftant heir, the eftate of Seaforth, upon the attainder of the late
earl for bigh treafon, but that judgment was reyerfed upon
appeal (No. 57 of this ColleQion.) He hud alfo made a claim
before the Court of Seflion, founded upon a claufe in the a&
I Geo. 1. c. 20. ¢ for encouraging all fuperiors,” &c. for the
eftates of fix of the vafTals of the late Farl of Seaforth, who were

attainted of high treafon, viz. John Earl of Mar, Sir John Mac-
. kenzie
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kenzie of Cowll, John Mackengzie of Avoch, Alexander Macken-
zie of Applecrofs, Alexander Mackenzie of Devockmaluack, and
Rory Mackenzie of Fairbairn. 'I'he ground of his claim was, that
he the re(pondent as neareft proteftant heir was the fuperior of
thefe vaflals ; and having remained dautiful and loysl to his ma-
jefty, he had right to the cftates of the vaflals attainted in virtue
of the faid at of parliament.

The Court of Seflion pronounced fix decrees in favour of the
refpondent, decerning the eftates of the fix |vaITals to belong to
him. |

The appeal was brought from thefe fix ¢ feveral interlocutory
¢ fentences or decrees of the Lords of Seflion, pronounced the 3d
¢¢ day of September, and 28th and 29th days of O&tober 1719.”

‘This appeal was the fame in its merits as the former; for if the
refpondent was'entided to the eftate of the Earl of Seaforth, he
was alfo entitled to the eftates of the attainted vafluls, as a fuperior
remaining dutifyl and loyal. And the fame arpuments which
were ufed in the former appeal, applied with equal force to the
prefent.

After hearing counfel, It is ordered and adjudged, that the feve-
ral interlocutory fentences or decrees complained of in the fuid appeal,
awbhereby the Lords of Seffion found, ¢ that the exceptant hath right to
< the property of the lands of Kairlochue and Reogy which belonged
¢ to the late Sir Jobn Mackenzie,” &c. (a) be reverfed. And it is
Jurther ordered, that the yefpondents be removed from all poffeffion of the
¢ftates in queftion, which they may have obtained, and from the veceipt
of the rents and profits thereof, and that the faid commiffioners and
truflees of the forfeited eflates take poffefficn and receive the rents and
profits thereof, and proceed to execule the powers and authorities in
then vefled with refpect therety, any right, title, or claim of the re-
[bondents notwithflanding.

In this appeal there appears to have been a difpute whether or
not a {eventh judgment relative to the eftate of Sir Donald Mac-
kenzie, attainted, had been pronounced by the Court of Seflion ;
the refpondent produced an affidavit of Colonel Alexander Mac-
kenzie, bearing that he had pafled from and withdrawn his ex-
ception relative to that eftate before any judgment was pro-
nounced. The Houfe of Lords difmifled the appeal as to that
exception, ¢¢ there being in reality no decree pronounced there-
¢¢ upon.” |

This cafe fhews, that notwithltanding the /6 jure claufe of
devolution in the a& 1700, c. 3. in favour of the proteftant heir,
that the papift, where there was no declarator, was entitled to ac-
quire by forfeiture of his vaffals, and to lofe fuch acquifitions by
bis own forfeiture.

{2) Here the other lands, and the feveral former proprigters of them, sre enumerateds
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