CASES ON APPEAL FROM SCOTLAND.

yemoved from all poffeffion of the eflate in queflion which he may have
obtained, and from the receipt of the rents and profits theveof ; and that

the faid commiffioners and truflees of the forfeited cflates, take poffeffion

and receive the rents and profits thereof, and proceed to execute the
powers and authorities in them vefled with rofpeét thereto.

For Appellants, Ro. Dundas. Rob. Raymond.
For Refpondent. Dun. Forbes, Will. Hamilion,

James Farquhar of Gilmillfcroft, - = Appellant;
The Right Hon. Hugh Earl of Loudoun, - Refpondent.

sth May 1720.

Kirk Petrimony.~In 1637, certain vaflals in church lands advanced money to

the Crown, to affift in redeeming a wadfet grant-d to the Earl of Loudoun,
thé lord of erection, upon condition that they fhouid hold of the Crown as
fuperior, and have certain other privileges: in 1633, the fuperiorities of all
chorch lands were gratuitoufly annexed to the Crown; and abuut fame ticne
va(fals who fhouid advance money for redeeming their feu duties were allowed
by his majefty to tieat with the treafury tor that purpofe, and to retain their
feu duties in praportion to the fums advanced. In a queftion between the
wadfetrer and the vaffals, who advanced money in 1631, itis found that
they were not allowed to retain their feu duties, though they had paid money

for privileges, the greateft part of which had been granted to other vaffals
gratuitoufly,

\

PON the Reformation in Scotland, the lands, teinds, and
fuperiorities belonging to monafteries and other religious
houfes, devolved to the Crown ; and the greateft part of them
“were {oon after ereted into temporal lordthips, in favour of cer-
tain perfons called Lords of Eretion. In 1608, the lordfhips of
Keilfmuir and Barmuir, which were part of the eftate which be-
longed to the abbacy of Melrofe, was given to Hugh then Lord
Loudoun, the refpondent’s predeceffor. King Charles the Firft
made a general revocation of all thofe grants as prejudicial to the
Crown, which occalioning difcontents, the lords of creflion af-
terwards fubfcribed a deed called The General Surrender, whereby
they fubmitted to his majefty (under certain reftrictions) their
feveral interefts by thofe grants ; upon which furrender the king’s
decrees arbitral proceeded, which were confirmed in parlia-
ment.

After this, in 1630, 2 contralt was entered into between his
then majefty and John then Earl of Loudoun, whereby the faid
earl agreed to reign and furrender to the Crown the right he
then had to the lands, fuperiorities,” &c. of the lordfhips of Keiif-
muir and Barmuir, and certain jurifditions, for which the Crowi
engaged to pay him 32,000 merks, being ten years’s purchafe ;
whereof 14,0co mertks, in confideration of the jurifdiCtion of
fheriflship; were altually paid, and his majelty granted a wadfet
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of the fuperiorities and feu duties of the faid lordfhips to the earl;
redeemable upon payment of the remaining 18,000 merks.

In 1631, George Reid and Robert Farquhar, the appellant’s
predeceflor, two of the vaflals, for themfelves and in name of the
other vaflals, entered into a contratt with the Crown, whereby
they agreed to pay to the treafury 12,000 merks, to be applied
towards the redemption of the Earl of Loudoun’s wadfet, the
other 6000 merks to be paid by the treafury: and in confidera-
tion of the faid 12,000 merks paid by the vaflals his majefty be-
came engaged to grant them new charters of their lands to be
holden of the Crown, to releafe all claims that might arife from
the breach of the conditions of their feveral infeftments, and to
give them other advantages, grovided that they fhould always be
bound to pay their ufual feu duties to the Crown.

Purfuant to this contra&, John Earl of Loudoun, was aftet-
wards, upon the 28th of September 1633, by order of the then
treafurer depute fummoned to appear in St. Giles’s Church,
Edinburgh, at Martinmas then next, to receive his 18,000 merks.
Before this term of Martinmas the .king fent down his letter,
dated the 8th of O&tober 1633, direted to the lords of the trea-
fury, and entered in the books of exchequer the gth of Novem-
ber following, to this purpofe, ¢ That forafmuch as divers of the
¢ vaffals of eretion, as his majefty was informed, were willing
¢¢ to advance money, for buying their feu mails, to his majefty’s
¢ wfe, they having retention in their hands of their feu mails
¢ for {fuch years after the advancing of the money as in reafon
¢ and equity might compenfate the money to be advanced by
«¢ them, that his majefty approved of that courfe, and it was there-
‘¢ fore his pleafure that public intirnation {hould be made to all
v perfons having intereft, to the effect that fuch of the vaflals
¢« as were willing.might come in and agree with the treafurer
‘¢ and his deputy for advancing the faid money, and get fecurity

-$¢ by alt of the exchequer for retention of their feu mails, for

¢ {uch terms as fhould be agreed upon.” Prior to the date of
this letter, the {uperiorities of all church lands throughout Scot-
land had, by the a&t 1633, c. 14. been annexed to the Crown.

At Martinmas 1633, the 18,020 merks were tendered to the
Earl of Loudoun in St. Giles’s Church, but neither he, nor any
perfon for him, having appeared to receive the money, it was
configned in the hands of the dean of guild of the city of Edin.
burgh, for the earl’s ufe, and an inftrument taken thereupon.
An a&ion of declarator was alfo commenced againft his lordfhip
in the Court of Se(lion, by the ofhicers of the Crown, to have it
declared, that the {aid wadfet was redeemed.

By a fecond contra&, in 1634, between the treafury and the
then Earl of Loudoun, it was agreed that upon payment of the
12,000 'merks, being the fum advanced by the vaffals, the earl
fbould furrender his right of the fuperiorities to the Crown, faving
to himfelf his right to the feu duties until the other 6000 merks,
for which the wadfet was redeemable, fhould be paid.  Accord-

ingly
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ingly fuch furrender was made by the earl of Loudoun. By a
charter granted by Queen Anne, in 1707, and infeftment thercon,
the right of redemption of the wadfet was relcafed in favour of
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the refpondent. And by an aét of parliament 1707, c. 11. the 1707,¢: 1%

power of redeeming kirk lands from the lords of ercétion was for
cver renounced by the Crown.

‘The refpondent’s predeceflors had all along continued to, exalt
and reccive from the vaflals in the faid lordfhips the feu mails,
originally payable by them, till 1687, when the appellant {topped
payment of his feu-duty, amounting to 34/ g9s. Scots annually,
‘The appellant, in virtuec of an afignment by the faid George
Reid in favour of the appellant’s predeceflor, was become entitled
to the whole benefit and advantage of the faid 12,000 merks, ad-
vanced by Farquhar and Reid, in terms of the contralt with the
treafury in 1631, for redemption of the wadfct : and he contended
that in virtue of the faid contrat, and the king’s letter in 1633,
he was entitled to retain his feu-duties, until he was paid the faid
12;000 merks advanced to the Crown.

The refpondent thereupon (after the date of his new charter
in 1707) brought an ation againft the appellant, before the Court
of Sellion, for payment of the arrears of his feu-duties. The ap-
pellant appeared and made defences, and after {undry proceed-
1ags the Lord Ordinary, on the gth cf July 1719, ¢ Found that
¢ the fuperiorities, feu-dutics, and other rents of the erected
“ lordthip of Kcillmuir and Barmuir, being wadfet by King
¢ Charles the Fir{t to John Lord Loudoun for 18,000 merks in
‘“ the year 1630: and albeit by the fubfequent contralt 1631,
‘¢ his majefty ordained the {aid wadfet to be redeemed, and the
¢ feuars to Klrni{h 12,000 merks, and the treafury 6000 merks,
for redemption thereof, 1t was agreed that after redemption
the feuars fhould hold of his majefty, and pay their feu-mails
aud duties in their infeftments: and found, that the 12,000
“ merks being paid to my Lord Lioudoun, he did, in 1634, re-
¢ nounce the wadfet as to the {uperiorities, and rcfign the fame
into his majefty’s hands, to the effect they might hold of the
¢ Crown ; but found that the faid Lord Loudoun was thereby
¢¢ allowed to retain the wadfet right for the feu-mails and duties;
¢¢ which wadfet and infeftment was ratified in parliament, 1633,
¢ in his favour, till the wad{et {hould be redeemed: and found
¢¢ by the charter under the great {eal, and infefement thereon, in
favour of the refpondent, in 1707, the reverfion of the wadfet
¢ as to the feu-mails and duties is difcharged, and the faid duties
¢ of new difponed to bim ; and repelled the defences founded on
¢ the king’s letter, 1n regard it was not alleged, that the appel-
¢ Jant did make any agreement with the exchequer, by advan-
cing of money and receiving a warrant for retaining their mails
In terms of the {aid letter, the 12,000 merks being for getting
right to their fuperiorities, and other advantages, in the terms
¢ mentioned in the contra& 1631.”

. The appellant reclaimed : but after anfwers for the refpondent,
the Court on the 28th of July 1719 ¢ Found that the appellant
‘ X N ¢ had
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¢¢ had no right to retain his feu-mails and feu-duties, néither in
¢¢ virtue of the contralt 1631, nor of the king’s letter 1633 ; and
¢ adhered to the interlocutor of the Lord Ordinary.” The appel-
lant having reclaimed and petitioned the Court to receive a fum-
mons of reduction of the refpondent’s new charter, the Court on
the 3oth of the fame July and 1gth of Auguft following, *¢ refufed
¢¢ the defire of his petitions.” And by two fubfequent interlocu-
tors on the 21t of January and 14th of February 1720, the Court
¢¢ Decerned the appellant to pay to the refpondent all the arrears
¢« of his feu-duties not only from the date of his new grant, but
¢ likewife for all the preceding years fince the year 1687.”

‘The appeal was brought from ¢ feveral interlocutory fentences
¢¢ or decrees of the Lords of Seflion of the gth, 28th, and 3oth
¢¢ July, the 1gth Anguft, the 21ft January, and 17th February
¢ laft (a).” -

Heads of the Appellant’s Argument.

Although there was nothing exprefsly ftipulated in the contra&
for the retention of the money to be advanced by the vaffals, yet
the whole ftrain of that contraét fhews the king’s carefulnefs that
the vaflals fhould have {uitable reparation. And though, perhaps,

-the method for it was not then refolved upon, yet it cannot be

reafonably fuppcfed that thofe, who advanced their money early,
fhould be worfe ufed than others, who came later to his majefty’s
afliflance. Nor could thofe little confiderations, of holding im-
mediately of the Crown, inftead of the Lords of Ere€ion, or the
difpenfing with irritancies, or containing their rights in fix figna-
tures, be looked upon as any compenfation for their advancing fo
much money; fince the advantage of holding of the Crown is
given by alt of parliament to all vaffals of church-lands, as well
as to thofe who advanced their money; and the difpenfing with
irritancies could concern thofe only who 'had irritancies in their
charters, of whom perhaps there were few or none; and the com-
prehending their rights in fix fignatures, 1s calculated for {mall
vaflals ; for, thofe that are more confiderable, will not defire {uch

a comprehenfion, but rather to have their own fignatures by

them{elves.
The king’s letter did very well expliin his intention towards

the vaflals, who fhould advance mouney for the faid redemption ;
and though it-did not come till two years after the contralt, yet
the money which the appellant’s predeceffur and the other vaflals
were thereby obliged to advance, was not fo advanced till the day
that the {aid letter was recorded in the Exchequer.

Heads of the Refpondent’s Argument.

By the faid contra& 1631, the appellant’s predeceffor and other
vaffals covenanted to pay that {um of 12,000 merks, in order to
have the privilege of holding their lands of the Crown, and for the
other caufes exprefled in the contrat itfelf, and never were to

(2) [t appears from the Journals that the Earl of Loudoun was prefent in the Houfe
when this appeal was entered ; he confents that the fame fhould be received, and to ane
fwer the lane ; and an order to zeccive, and to anfwer forthzvith, 18 therevpon madei-;
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have that fum repaid them, nor any retention of their feu-duties
on that account: on the contrary it was exprefsly provided,
that they fhould be bound to pay their feu-duties annually as
ufual.

The king’s letter in 1633 had not the leaft relation to the
appellant’s cafe; it was written 1n confequence of an alt of par-
liament in that {ame year, annexing the fuperiorities of churche
lands to the Crown, referving the feu-duties to the Lords of Erec-
tion, redeemable by the Crown at certain rates, and concerned
{fuch vaflals of church-lands, as, after the date of that letter, theuld
advance money for redemption of their feu-duties to the ufe of
the Crown; but this letter never took effet. And fuppofing
(which cannot be admitted) that thig letter had relation to the
appellant’s cafe, yet no agreement having been made with the
Exchequer, as was by that letter directed, the letter could give the
appellant no power of retention.  Ior the appellant never could
have had a retention, fuppofing it had been covenanted to him, as
it was not, until once the earl’s wadfet was totally redeemed,
which never was done, and caunot now be done, after the faid
aCt of parliament (1707, c. 11.) and grant.from her late majefty,
renouncing the right of reverfion. |
~ After hearing counfel, 1t is ordered and adjudged, that the faid Jedgment,
petition and appeal be difiniffed, and that the feveral interlocutory fena sMay 1720
tences or decrees thercin complained of be affirmed.

For Appellant,  Rob. Raymond. Pat. Turnbull.
For Refpondent, Rob. Dundas. Will. Hamilten.

——

The Commiflioners and Truftees of the

Forfeited Eftates, - - - Appellants; Cafe 67,
Sir James Macdonald of Slate, Bart. - Refpondent.
11 May 1720, ,

Forfeiture for Treafon —=An alt of parliament, vaffed on the 7th of May 1716,
enafts that the peifons therein mentioned, fhould, under vain of attainder,
farrender themfelves to a juitice of the peace by a day certain. A perfon,
who had furrendeied by letter to the commander in chief, betore the

-y pafling of the at, and was dire@ed to proceed to a placé appointed, but
who, it was alleged, was prevented by ndifpofition ; and who never furien-
dered to a juftice in terms of the alt, was n.everthelefs attainred of treafon.

Proof —The Couit having allowed a paity ta repeat a proof led in the fame
matter at iflue, bntin a caufe at *he inftance of another party, in which
his prefent opponents €¢ did compear,” the judgment is reverfec,

BY the a& of Parliament 1 G. 1. c. 42. intituled, ¢“an A& for
¢ the attainder of George, Earl of Marifchall,” &c. ¢ of high

¢¢ treafon, unlefs they fhall render themfelves to juftice by a day
‘¢ certain therein mentioned,” it was enafted that if, among
others, Sir Donald Macdonald of Slate, thould not render himfelf
: X 2 L e





