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CASES ON APPEAL FROM SCOTLAND.,

!

Cafc 81, Sir Alexander Cuming, of Culter, Bart. » Appellant;

The Moderator and Prefbytery of Aber-
deen, and Mr. Wm. Abercromby, - Re/pondents.

18th April 1721.

Writ.—A deletion, and a marginal note figned by the grantor of a deed, nei.
ther of which were noticed in the tefting claufe, being held to be null, the
judginent is reverfed.

Claufe — A minilier, who was allo patron of his parifh, being deprived of his
benefice by the prefbytery, conveys his right of patronage to a purchafer,
referving his own right as minifter or preacher: the Court having found
that the difponee had not, neverthelefs, the right of prefenting during the
graator’s lifetime, the judgment is reverfed,

IN April 1679, Lord Torphichen conveyed the advocation,

donation, fight of patronage, and teinds, of the church and
parith of Maryculter, in the diocefe of Aberdeen, to Mr. George
White, then minifter of the gofpel at the faid church: and
infeftment was thereupon taken in Mr. White’s favour in O&tober
1683.

Mr. White being libelled by the prefbytery of Aberdeeny for
having been guilty of fcandal and treafon during the late rebel-
lion, in preaching and praying for the pretender, he was,
after 55 years poffeflion, deprived by the prefbytery on the 4th
of April 1717. . .

In Auguft thereafter, Mr. White, by a difpofition bearing to
be for an onerous caufe, difponed and conveyed to the appellant
the aforefaid advocation, donation, right of patronage, and
teinds. Part of this difpofition was of the following tenor

¢ Likeas I, the faid Mr. George White, by thefe prefentsy
¢¢ fell, annailzie, and difpone from me, my heirs, and fucceflors
¢¢ whatfomever, to and in favour of the faid Sir Alexander
¢¢ Cuming, his heirs and allignees, heritably and irredeemably,
¢¢ but any manner of redemption, reverfion, or regrefs for ever;
¢¢ all and haill the advocation, donation, and right of patronage;
¢ of the parith church of Maryculter, with the haill fruits,
¢¢ profits, and emoluments belonging thereto, lying within the
¢¢ diocefe of Aberdeen, and fheriffdom of Kincardine; together
¢ with all right, title, intereft, and claim of right, that I, my
%¢ heirs, and fucceflors, predeceflors and authors, had, have, or
¢ any ways may have, claim, or pretend tothe faid right of pa-
‘¢ tronage, or to the teinds, great or {mall, parfonage or vicaragce,
¢ in any manner of way in time coming, either as titular or
¢¢ otherwife. Referving alwaysto me;”” After this, as the dif-
pofition had been firft engrofled, ftood the following words,
¢ My life-rent right of the benefice of the fard chusrch during all the
¢ days of my lifetime, as not acknowledging any wacancy therein.”
Thefe words, however, were drawn through with a pen, but fo as
ftill to remain legible; and oppofite to them, on the margin, was
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written this marginal note: ¢« T, me, the faid Mr. George White,
“ all right, title, interefl, claim of right, that I can pretend as
¢ minifter and preacher of the word of (:od in the faid chuvch, during
¢ all the days of my lifetime.”

‘This deletion and marginal note occurred three times in the
difpofition : the marginal note was duly figned by Mr. White,
but no notice was taken of it, or of the deletion in the tefting
claufe. Ubpon this dilpofition the appellant was infeft in Septem-
ber 1717.

The appellant afterwards tendered a prefentation of three or
four perfons, or any of them that fhould be approved of by the pref-
bytery and other church judicatories to ferve in the faid cure, and
apphed to the moderatnr of the prefbytery of Aberdeen, to call a
prefbytery and receive his prefcntation. Having met with delay,
he renewed his requifition to the moderator, under form of in-
{trument by a notary public. The appellant afterwards made
application to the provincial fynod, to interpofe their authority,
and order a'prefbytery to meet pro ve nata. But that fynod hav-
ing refufed to do fo, the prefentation was again tendcred to the
moderator of the prefbytery, and to the moderator of the {ynod in
a full convention 3 and the appellant entered his proceftation, that
their fo refufing fhould not prejudice his right of.prefentation
after ix months, nor give the prefbtery the benefit of prefentmg,
jure devolute.

After the lapfe of fix months, the prefbytery prefented the re-
{pondent Mr. William Abercromby to this church and parifh; and
upon their prefentation he was accordingly inftituted. The ap-
pellant again protefted againft this; and afterwards brought an
altion of declarator before the Court of Seffion againft the refpon-
dents, concluding that his right might be afcertained, and that the
proceedings of the prefbtery in prefenting Mr. Abercromby might
be declared void 3 and that the appellant might be at liberty to dif-
pofe of the intermediate profits of the living for pious ufes within
the faid parith, in terms of the at of parliament in that behalf.

The refpondents made defences ftating, that the dilpofition
was null a_nd yoid, by the deletion of feveral claufes therein ; and
the marginal notes not being mentioned in the tefting claufe, it
was to be prefumed that the deed was vitiated ¢x poff faddo. That
the {aline alfo appeared to have been razed, which afforded an ad-
ditional argument againft the difpofition. The appellant, in anfwer
contended that it was jus zertii to the refpondentsto objeét to Mr.
W hite’s difpofition ; that it and the fafine could never betaken
away but by improbation. And Mr. White appeared judicially in
procefs, and declared that the deletions and marginal notes were
done by his éxprefs order, and duly executed by him.

‘Tbe Lord Ordinary, having reported this matter to the whole
Court, their lordfhips at firft repelled the objetion founded upon

the obliteration and razure of the difp oﬁt:on and faline; and

found that the appellant had the right of patronage of the faid church
of Maryculter.
But
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But the refpondents having prefented a reclaiming petition,
after anfwers for the appellant, the Court, on the 1g9th day of
February 1720, ¢ {uftained the defence proponed by the prefby-
¢¢ tery, and afloilzied from the declarator.”

The appellant thereupon reclaimed ; and the refpcndents
having made anfwers, the Court, on the 6th of December 1720,
¢¢ declared the appellant’s right, with this quality, that his right
¢ of prefentation cannot take place during Mr. White’s life-
¢ time.”

The appellant again applied by petition againft this laft inter-
locutor, and offered to prove, by the oaths of the grantor, writer,
and inftrumentary witnefles, that the deletions and amendments
were made by Mr. White’s order before the execution of the
deed : and the grantor at fame time tendered his oath thereupon,
and declared that he meant no more by the words deleted, or by
the marginal notes added to the deed, and igned by him, than 2
refervation of his right as preacher and minifter ; but did not pre-
tend any right to the patronage. After anfwers for the refpon-
dents, the Court, on the 3oth of December 1720, ¢ adhered to
¢¢ their interlocutor, and refufed the defire of the petition.”

T he appeal was brought from ¢¢ an interlocutory fentence or
¢¢ decree of the Lords of Seflion in Scotland, of the 1gth of Feb-
¢¢ ruary 1720, and from part of an interlocutor of the Gth of
¢ December, and likewife from an interlocutoy of the 3oth of
¢ December, 1720.”

Heads of the Appellant’s Argument. _

There 1s no law, ftatute, or cuftom for making void any writ.
ing, by reafon of any deletion, amendment, or marginal note,
duly made and figned by the grantor. For all that the a&t of par-
liament, in relation to probative writs, requires, is, that the names
and defignations of the writer and witnefles be infert in the body
of the writing, as they are in this cafe. And Mr. White has
appeared judicially, and acknowledged the dlfpoﬁnon, as 1t f{tands,
to be a true deed, fimul et femel. ,

Neither the refpondents, nor any others who were not parties
nor privies to the deed, could objelt or found upon the claufe or
refervation in favour of the grantor ; none but che grantor himf{elf
or his heirs could do this ; efpecially againft his own declared will
and intention. And Mr. White never pretended any right to the
patronage, or to objelt to the appellant’s prefentation, having only
referved his right and intereft as preacher of God’s word at the
faid church; of which he then conceived himfelf unjuftly de-

rived.
F Mr. White, the grantor, neither did nor could pretend, by the
claufes deleted, which now pro mon feriptis babentur, nor by the
claufes on the margin figned by him in place thereof, any right,
even as preacher of the word of God at the {aid church, but fuch a
right as he had de jure; for it was never intended, that he fhould

referve a right which he had not. And it 15 furcly VEry improper
for
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for the refpondents to found upon any pretence of righthe had;

after they themfelves, as judges, had determined that he had for-_

feited his right.

As the refervation of Mr. White’s right as preacher of God’s
word, could not create any nullity in the appellant’s title ; {o the
prefbytery were not judges of the validity or nullity of the difpo-
fition, which indeed they never faw nor looked upon, till the
altion was brought againft them in the Court of Seflion. And
therefore that could be no motive for them, in contempt of the
law, and even contrary to the very alt of parliament which firft
inftitutes prefb -tery, to reje& the appellant’s prefentation ; or an
excufe for their judging at any rate of the appellant’s title, far
lefs for condemning it prophetically, without feeing it.

Heads of the Refpondents’ Argument,

The razure is in the moft matetial part of the deed, relative to
the prefent queltion, which is, whether the appellant can prefent
to this church or benefice during Mr. White’s life ! That entirely
and folcly depends upon the import of the words fo razed.

Taking the words razed to have been what the appellant in-
filts, they are a fufficient bar to his claim ; for a refervation of
the benefice to Mr. White during his life, will as effectually pre-
vent the appellant from prefenting during Mr. White’s life, as a
refervation of the right of patronage, for life ; for there feems no
poflibility in this cafe ro diftinguifh them,

Though the appellant had given evidence, as he offered to do,
by Mr. White the grantor, and the izftrumentary witneffes, that
the razure was made, and marginal notes added, before the exe-
cution of the deed, yet that would not now fupply the defedt ;
fince by the law and conftant ufage of Scotland the deed itfelf
ought to have mentioned the razure to have. been made, and the
margin il note added before the execution, otherwife it is null;
nor can that defe& be {upplied by witnefles.

Were cvidence to be ufed, yet Mr. White’s evidence in this
cafe could not be admitted, for he was a party to the a&tion, and
the pcrfon for whofe ufe it was carried on, and who, if the church
could be kept vacant, would enjoy the profits of the living : and
the initrumentary witnefles arc likewife fufpicious, fince the one
is fon to the grantor, and the other fervant to the appellant.

‘The appellant at firft did not infift, that thefe alterations were
made upon the deed before its execution, but only before he
figned the prefentation in queftion ; and indeed it appears {rom
the very face of the deed, that the alteration was not made before
the deed was executed. For the very fame razure and marginal
notes that are in the difpofition, are likewife in the feifin, and yet
this laft is dated .jo days after the firft.

Taking the words, as they ftand on the margin, viz. ¢ Relerv-
¢ ing to Mr. White all right, title, and intereft, that he could
¢¢ pretend to as minifter ard preacher of God’s word in the faid
s¢ church during all the days of his lifetime,” they are a cer-

tain
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tain bar to the appellant to prefent any other during Mr. White’s
life, for otherwife the refervation imported nothing. |

The appellant feems to be too hafty in praying that his right
to prefent, and power to difpofe of the profits during the vacancy
might be declared and afirmed ; for that with fubmiffion could
not be done, even were the interlocutors complained of reverfed
for it will ftill remain a queflion, if the appellant, (were his right
of patronage eftablifhed) have duly executed that right, and regu-
larly prefented. That queftion never was before the Court of
Seflion, and 1s ftill open and undctermined; and fo long as that
vemains a queflion, the appellant caunot pretend to have any
right to difpofe of the vacant ftipends, becaufe it does nor, and
cannot, appear there is a vacancy, till that other queftion be
determined.

After hearing counfel, It is ordered and adjudged, that the faid
interlocutor of the 19th of February 1720, and fo much of the inter-
focutor of the Gth of December as is contained in thefe words. < with.
S this quality, that his right of prefentation cannot take place during
¢ My. White's lifetime,” and the interlocutor of the 3ath of Decerne
ber 1720 in affirmance theref, be reverfed. |

For Appellant,  Rob. Raymond. Tho. Kennedy. Wm. Wynne,
For Refpondent, Ro. Dundas.  Will. Hamiiton. |

The Commiflioners and Truftees of the
Forfeited Eftates, - - - Appellants s

Mr. David Erfkine of Dunn, ane of the
Senators of the College of Juftice, «»  Refpondent.

19th April 1721.
Compenfation againft an Affignee.—=Forfeiture for Freafon.—A bond of Lord

Panmure’s” was conveyed to ap onerous atlignee on 211t April 1716 ; by
an a& pafled on gth May 1716, his lord(hip was attainted or treafon from
November 1715: the holder of the bond, in January 1717, acknowledged
upon oath, that he had purchafed in Ap:il or May 1716, from Lady Pan-
mure, as her hufband’s attorney, a quantity of grain, and had paid her
the price : the truftees for forfeitures tound that the bond was compenfated
againft the aflignee ; and that an arrefment ufed on gth May 3716, and
a horning figneted on October thereafter, were no fufficient intimation 3
bus their judgment was revesfed by the Court of Delegates, and fuch reverfal
affirmed upon appeal. |

Y an a&t of 1 Geo. 1, which received the royal affent on the
2 2th May 171G, James Earl of Panmuir was attainted of high
treafon, from the 13th of Navember 1715, and his eftate was
vefted in the appellants for the ufe of the public from the 24¢h of
June 1715, '
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