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Cafe 88. John Robertfon of Goodlyburn, a Pauper, Appellant;
George Earl of Kinnoul, - Refpondent.

5th July 1721.

Procefs.——d &  and CommiJJion.—  A. purfuer oppofes the granting an aft and 
commiffion for examining the defender, a p<rer in London, in a matter re. 
ferred to his oathnon the ground that he being old and poor, could not 
follow the examination : but the commitfion is granted notwithstanding.

7Vr/y?.~A perfon executes an abfolute furrender o f his feu, in favour o f his 
Superior's fon, but alleging qualifications o f truft in a ftp3rale verbal agree­
ment, the fuperior fwcars that he remembered no term*, of deportation, and 
the fon, the grantee, fwears, that he pe'fonally gave no confideiation for 
the deed, and that it was not delivered to him, but that every thing was 
tranfafted by his fa*her ; and he never heard of any conditions or truft : it 
is found that the depolitions did not fupport the allegations of truft.

A F T E R  the determination and judgment given in the former 
appeal, (No. 63 of this Collection), whereby the Houfe 

of Lords reverfed the “  interlocutors complained of, as to fo 
c< much thereof whereby probation by the oath of the refpond- 

ent had been refufed to the appellant, or which was grounded 
“  upon fuch refufal, or pronounced or made in confequence 
Kt thereof; and further ordered fuch probation to be admitted, and 
€( that after examination of the refpondeht upon oath, the Lords of 
<c Seflion (hould proceed and decree thereupon as (hould be juft 
the appellant prefented a petition to the Court of Seflion, pray­
ing them tofummon the refpondent before them to take his oath: 
his counfel, however, having moved their lordfhips for a com- 
miflion to examine the refpondent in England, the appellant pre- 

* fented another petition, fetting forth that though fuch commif- 
(ions were often granted with confent of parties, yet that no law 
could force him to confent; and that the appellant was an old man 
and fo reduced in his means, that he was not able to follow fuch a 
commiflion, where his prefence would be neceflary, his all being 
therein at flake. But the Court, on the 28th of July 1720, 
u  ordained the refpondent to depone before the Ordinary, if he 
t( fhould happen to come to Edinburgh during the vacation ; if 
<c not, they granted a commiflion to take the refpondent's oath at 
** London.”  And upon the 25th of November 1720, the com- 
miflion was renewed upon the refpondent?s petition.

Interrogatories being fettled by the Court, the appellant was 
examined thereon by a commiflioner at London. The import of 
his depofltion was, that the refpondent acknowledged, that the 
appellant never delivered the deed of refignation to him the re­
fpondent in whofe favour it was conceived, and that the refpond­
ent never gave the appellant any confideration for the fame. 
That he knew nothing of any conditions upon which the faid 
deed of refignation was delivered ; nor did he ever hear from 
the late Earl of Kinnoul, Sir Patrick Murray, or any other perfon

whatever,
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whatever, of any conditions upon which the faid refignation was 
given ; and had heard and verily believed that the conditions in­
filled upon by the appellant were referred to the oath of the faid 
late Earl, and that he deponed negative thereto.

On the 24th of February 1721, the Court “  found and de- 
u dared, that the depofitions did not prove the allegations made 
“  made by the appellant, and therefore adhered to their former 
“  interlocutors in the removing.” The appellant reclaimed, in­
filling that the refpondent fhould be decerned to account for the 
Ioffes the appellant fullained, by his being difpoffcffed of the 
premifcs ; but the Court, on the 28th of February 1721, “  ad* 
“  hered to their former interlocutor, without prejudice to the 
€i appellant to raife, profecute, and infill in any proper a£lion 
“  againll the refpondent for his intromiffion with the appellant’s 
(< goods, or any damages done to the appellant by difpoffeffing 
“  him or otherwife, as accords.”

The appeal was brought from <f two interlocutory fentences 
c< or decrees of the Lords of Seffion cf the 28th of July, and 25th 
u of November 1720. and the affirmance thereof nude the 24th 
(( and 28th day of February 1721. (a)

Heads of the Appellant's Argument.
As no deed could divelt the appellant of the right and title to 

his eftate, or convey the fame to the refpondent, unlefs it had 
been delivered to him by the appellant (which the refpondent 
never pretended to prove was done, but only would have it pre­
fumed to have been done, becaufe it is now in his power,) the 
appellant having fully taken off that prefumption, by the refpond- 
ent’s own acknowledgment upon oath, he conceives there can 
remain no further difficulty in this affair. And as the delivery 
of deeds is abfolutely neceffary for altering property, fo both law 
and equity require a valuable confideration for the conveyance, 
(except where the deed itfelf bears to be made for love and fa­
vour;) and the refpondent in his depofitions has likewife mod 
honourably acknowledged, that he never paid one fixpence for 
the eflate, and that he knows not, that any thing was paid for it 
by any other perfon.

The appellant conceives it would be hard above meafure to pro­
ceed to other presumptions, viz., that the faid deed was delivered 
to the refpondent’s father, and the price of the eftate paid by him 
for the refpondent’s ufe, without any further proof; for by that 
rule, if an obligee in a bond (hould execute a difeharge fpe 
numerania pecunia, which fhould by any accident fall into the 
hands of a ftranger, it would be in the power of that ftranger, 
by giving that releafe to the obligor, to releafe him effectually, 
and put the obligor paft relief, which juftice cannot allow ; 
The refpondent therefore, before he can reap any benefit from 
the faid deed, muft prove not only the delivering of it to his

(*) Thefe two laft interlocutors are not mere affirmances of the two former, but on the 
merits ; whereas the others are merely on ibe form of proccfs : but fo it Hands in the 
Joprnd*.
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father for his ufe, but likewife that his father paid the confident 
ation thereof.

It was contended by the refpondent, that as the appellant had 
acknowledged, that there might be, when the decree of removing 
was palled, fome of the feu duties in arrear, fo that the faid de­
cree, though only ex partey being grounded upon fome real debt, 
though not equivalent to the value of the eftate, was capable of 
being confined by the fubfequent voluntary furrender ; and thus 
that the faid oiicree ought to be looked upon as the valuable con- 
fideration of the deed.

Tw o cyphers put together are of no greater value than any one 
of them was before ; a void deed can never fupport a void decree* 
But thefe arrears of feu-duties were inconfulerablc, and tendered 
before the decree of removing.

Heads of the Refpondettfs Argument,

It is the conllant pra«flice of tile Court of Seflion to grant com- 
millions to examine parties upon oath, efpecially if out of the 
kingdom : and the relpondent was at that time attending the 
fervice of Parliament, and was examined by a commiflioner 
named by the appellant.

The refpondent does indeed fwear, that the deed was not de­
livered to him by the appellant, nor did he give any valuable con- 
fideration for the fame \ but then he adds the reafon, chat the 
whole was tranfa&ed by the late Earl of Kinnoul, his father \ 
to him the deed was delivered, and no doubt there was a confider- 
ation given by him ; and it is plain from the depofition of the 
late Earl of Kinnoul, that the fame was delivered without any 
condition. And the appellant likewife brought an action againft 
Sir Patrick Murray, infilling that the deed was depofited with 
him upon trull, not to be given up but upon performance of the* 
conditions before mentioned ; and Sir Patrick being examined 
upon oath, fwore that the faid deed was never depofited in his 
hands, and fo there could be no trull repofed in him ; and ac­
cordingly the Court, on the 24th of February 1721, alfoilzied the 
faid Sir Patrick from the appellant’s action.

The appellant likewife infilled that one Mercer, the refpond- 
ent’s agent in Scotland, might be examined how he came by the 
faid deed ; and whether he knew or had heard of any and what 
conditions, upon which the fame had been depofited : and Mr* 
Mercer being examined fwore, that the faid deed was fent to him 
by the late Earl of Kinnoul to be made ufe of in the adlion 
o f removing at the fuit of the refpondent againll the appellant, 
and had heard that the fame was delivered by the appellant to the 
faid late earl; and that he never heard from the faid late earl, or 
any other perfon, of any conditions, upon which the faid deed was 
granted and depofited, except what was infilled upon by the ap­
pellant in his pleadings.

The refpondent’s father obtained a decree againft the appellant 
in 1707, voiding his right; the appellant continued to pollefs the 
premifes after that as a tenant at will, and paid the rent for the

fame)
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fame ; the appellant In 1713 executed a renunciation of all the 
title and intereft he had to thefe premifes, and that renunciation 
was abfolute without any condition ; the appellant after that time 
has poflefled as a tenant at will, and run greatly in arrcar, which 
obliged the refpondent to bring his action of removing againft 
him, whereupon he recovered judgment ; the refpondent has 
been for feveral years kept in law fubs by the appellant a pauper, 
and will in Ml events be a very great lofer.

After hearing counfel, It is ordered and adjudged, that the Judgment, 

petition and appeal be difmijjedy and that the interlocutory fentences or de- • 
crees therein complained oj be affirmed.

The Appellants’ Cafe is figned by himfelf.
For Relpondent. Rob* Raymond. Will. Hamilton*

f

Ex parte
David Falconer, of Newtown, Efq. , -
The Principal and Mailers of King’ s Col­

lege, and theProvoll, Baillies and Council 
of Aberdeen, -

31ft Jan. 1721*2.

Appellant;

Refpondents.
1̂

Cafe 89.

Prtfumption.— Two deeds of mort'ficatlon in favour of the fame perfons, but of 
different dates, and for different Turns, found in the grantors rcpofitories, did 
not both Tubful. •

A  jiroof of his intension allowed by the inftrumentary witnefles.

H r HIS appeal was upon a point precifely fimilar to the other ap- 
**■  peal at the inftance of the fame appellant, (No. 84 of this 

Colle&ion). In addition to the two deeds in the former appeal 
recited, relative to the education of the fcholars at the fchool of 
Conveth ; the late Sir Alexander Falconer of Glenfarquhar, exe­
cuted two others for maintaining and educating certain boys at 
the King’s College of Aberdeen.

On the 3d of December 1712, Sir Alexander Falconer, by a 
deed upon the fame recital with the firfl; deed in the former appeal /
recited, left, mortified, and appointed 180/. Scots, payable yearly 
by his heirs out of certain lands, to the principal and mafters of 
King’s College Aberdeen, for educating and maintaining three 
boys at the rate of 60I. Scots each yearly, at the Philofophy Col­
lege there; which boys fhould be fufficiently qualified, and be of the 
name of Falconer, in the firfl place, if any fuch there were, and 
in default of them, of any other boys duly qualified, that (hould 
be born or educated within the parifii of Conveth; the firfl: pay­
ment to be at the firfl term of Whitfunday, or Martinmas after 
his dcceafe. The patrons and prefenters were the fame as in the

former

/


