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Alexander M'Adam, Esq., Apparent H e in
of Tailzie and Provision to Quintin> A p p e lla n t; 
M'Adam, Esq. of Craigengillan, )

E lizabeth Walker, designing herself Wi- . 
dow of the said Q uintin M'Adam, and /  
her Children, and Sir William Cunyng- ^Respondents, 
hame, Bart., and Others, Tutors and l  
Curators to the said Children, . J

H ouse of Lords, 24th March 1813.

R ecall op S equestration.— Circumstances in which a sequestration 
of real estate was recalled, for which there had been a competition.

John M‘Adam executed  a strict entail o f  his estate of 
Craigengillan in favour o f his own ch ild ren ; whom failing, 
upon the appellant, his nephew .

It was alleged by the appellant, that Quintin M'Adam, 
the only son of John, succeeded in 1789, and m ade up titles  
under the entail, and, in virtue thereof, possessed the estate  
until the 22d% March 1802, when he put an end to his own 
existence, by discharging a pistol into his mouth.

The appellant further a lleged  that he was never married, 
but that he had natural children, by different country girls, 
and two of these children were resident in his mansion house 
o f Barbeth, with their mother, at the time of his death. 
T hat this lady, Elizabeth W alker, insisted upon keeping  
possession, upon the pretence that Mr. M ‘Adam, on the very 
day when he shot him self, and within an hour or two o f liis 
com m itting the act, had made a declaration, in presence of 
some of his servants, that he was married to Elizabeth Walker, 
whereby, it  was said, her children were legitim ated.

In these circumstances, the appellant, who was the nomi- 
natim heir apparent of tailzie, proceeded to assume posses­
sion in that character; but being opposed by Elizabeth  
W alker, he presented a petition to the Sheriff of the county  
in which the mansion house was, praying for instant delivery  
o f the keys of the charter chest, and other repositories, and 
to decern them  to lodge the same in the hands of the clerk  
of Court, and praying to decern Mrs. Walker to remove from  
the mansion house. The Sheriff allowed inventories to be 
taken. Of this judgm ent the tutors brought an advoca­
tion, and the Court found (8th  June) neither party entitled
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•813. to  the possession o f  the entailed estates or the title  d eed s.
' T he appellant also brought an advocation, but it was refused,
Si ADAM * .

V9 o f sam e date-
walker, &c. in  the m eantim e, a com petition o f brieves was going  on

before tbe Macers, betw een the appellant and Catherine 
M'Adam, eldest daughter o f the said Quintin M ‘Adam. In

July 1805. tbese brieye8 tbe Lords sisted proceedings u till a decreet
“  o f declarator is produced, ascertaining the legitim acy or 
“ illegitim acy o f the claimant, Catherine M<A dam .,>

The appellant then applied by petition to the Court o f  
Session to sequestrate the estate, and this interlocutor was 

J u ly  11, —— pronounced: “ The Lords having advised this petition , they
“ sequestrate the w hole entailed estate o f Craigengillan, and 
“ appoint Mr. Crawford Tait, writer to the S ignet, to be ju- 
“  dicial factor thereon, w ith the usual powers, he finding  
“  caution before extract.”

T he declarator of marriage and legitim acy was proceed­
ing in the Court, and, on 16th A pril 1806, was decided in  
favour of Elizabeth W alker, in the Commissary Court, and on 
13th  N ov. 1806 and 4th  March 1807, in  the Court o f Session.

. Mrs. E lizabeth W alker had given birth to a son after th e  
death of Mr. M‘Adam, and tutors and curators having been ap­
pointed to the son (Quintin), a petition was presented to th e  
Court to recall the sequestration o f the entailed estate, and  
to  find that the tutors and curators for Quintin M ‘Adam are 
entitled  to possession o f the same. After answers were  
lodged  to this petition, the Court pronounced this interlocu- 

Mar. 11,1807 j.o r ;  “ R ecall th e sequestration o f the entailed estate of
“ Craigengillan and appointm ent of the judicial factor there- 
“ on, and find the petitioners, as tutors for Quintin M ‘Adam, 
“ are entitled  to possession.”

A gainst this interlocutor the present appeal was brought, 
chiefly grounded on the allegation that it was premature, 
pending an appeal to the H ouse of Lords, to recall the se­
questration, and to find the respondents entitled to possession  
of the estate. The answer m ade to this was, that the seques­
tration was awarded before any evidence of the legitim acy o f  
Mr. M 'Adam’s children had been l e d ; but now that this  
evidence had been taken, and had been held to be conclu­
sive in establishing th e legitim acy, the Court were entitled  
to  act upon that evidence and upon the w hole circum­
stances.

A fter hearing counsel, it was
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Ordered and adjudged that the interlocutor complained IM.S. 
of be, and the same is hereby affirmed. ------ ——

m ' adam
r.

For the Appellant, H en ry E rsk in e , John Clerk. w alker , &c.

For the R espondents, S ir  S a m . R o m illyy A d . R o lla n d ,
Geo. Cranstoun , Tho. Thomson.

[D  ow’s Reports* e t Mor. App. Proof, No. 3. and 4 .]

A lexander M‘Adam, Esq., Apparent Heir}
of Tailzie and Provision to Q uintin V A p p e lla n t;  
M 'A dam, E6q. o f  Craigengillan, )

E lizabeth Walker, designing herself Wi-}
dow of the said Q uintin  M 'A dam, Esq.,C Respondents. 
and Others, . . . j

H ouse of Lords, 21st May 1813.

M arriage— L egitimacy— P roof—I nsanity.— (1.) Circumstances 
in which a man made marriage with a person then living with 
him, and who had born him two children, and who was pregnant 
with a third, by declaring before witnesses, called in to witness 
the ceremony, that he “ took them to witness that this is his law- 
“ ful married wife, and the children by her, his lawful children 
and this declaration being assented to on the other part, was held 
as a lawful marriage. (2.) The gentleman having shot himself 
a few hours thereafter, the plea of insanity was set up against the 
marriage, hut held this was not proved. (3.) It was contended 
that a marriage, celebrated in this form, was, like a promise, inca­
pable of being proved by parole evidence alone, without some writ­
ing or acknowledged solemnity to support i t : Held that parole was 
competent. (4.) In the proof the appellant offered to prove con­
stitutional tendency to insanity in the deceased’s family, by offering 
evidence as to the insanity of his progenitors, but the Court held it 
incompetent to prove the insanity of M'Adam by such facts. Af­
firmed in the House of Lords except as to the fourth point.

B y deed o f entail, the estate of Craigengillan and others
had been destined to Quintin M'Adam and other heirs,

* Some cases in Dow are imperfectly reported. These will be 
reported here, in order to supply omissions.


