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SCOTLAND.
«

•  *

APPEAL FROM THE COURT OF SESSION (2D DIV.)

N e w c a s t l e  F i r e  I n s u r a n c e  C o .— Appellants♦
M a c m o r r a n  a n d  C o .— Respondents•

* »

It is a first principle of the law of insurance that, when a Feb. 15, July 
thing is* warranted to be of a particular nature or descrip- 8, 10,1815. 
tion, it must be exactly such as it is represented to be,  ̂ —■ v ~ - J 
otherwise the policy is void, and there is no contract. And i n s u r a n c e .— 
therefore where a cotton and woollen mill was insured as w a r r a n t y . 

being of one class, and turned out to have been of an­
other class at the time, it was held by the House of Lords,, 
reversing a judgment of the Court of Session, that an action 
on such a policy could not be sustained—Lord Eldon (C.) 
observing that whether the misrepresentation was in a 01a- 

- terial point or not, or whether the risk was equally great in 
the one class as in the other, were questions which had no­
thing to do with the case; the only question being, is this, 
de facto, the building which I have insured ?

M A C M O R R A N  an d  C o ., co tto n  and  w oo l sp in - insurance on 
n e r s , .a t  G arsch ew , in sured  th e ir  p rem ises w ith  th e  coUon ml11* 
N e w c a stle -u p o n -T y n e  F ire  In su ran ce  C o m p a n y . T h e  
p o lic y  w as dated  A p r il 16, 1805, an d  co n ta in ed  a 
rece ip t for th e  p rem iu m , w h ich  w as accou n ted  for 
to  th e  co m p a n y  b y  H a m ilto n , th e ir  a g en t at G la s­
g o w , th rou gh  w h om  th e  in su ran ce h ad  been  effected .
T h e  p o licy  w as reta ined  b y  H a m ilto n  t ill  S ep t: 5 ,
1805, when it was delivered to the insured upon 
their paying the premium. T h e  policy referred to 
certain printed proposals, a copy of which was, ac-
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Action and 
Defences.

Feb. is, July cording to the practice of the office, always delivered 
8, io, 1815.̂  person transacting the insurance, in which
i n s u r a n c e . -  proposals it was stated that, where the persons in- 
w a r r a n t y . suring g a v e  a description of the subject in order to

its being insured at a lower premium, and that where
«

there should be fraud or false swearing in stating the 
amount of the loss* the policy was to be of no force.

< Certain classes of buildings were likewise specified, 
according to the particulars of which the premium 
was to be lower or higher, and the premises in 

... * question/were warranted to be of the first class, for
i

‘ which the lower premium only was charged. On 
Mill burnt. December 7, 1 8 0 5 , the mill was burnt, and the in­

surers refusing to pay the sum claimed for the loss, 
the insured brought an action, regularly preceded 
by an arrestment ad Fund . J u r . before the Court of 
Session, concluding for payment of 1 6 4 7 /., and in­
terest from December 7> 1805; A  condescendance 
having been ordered, the insurers stated two charges 
as the ground of their refusal to pay: first, that 
there was fraud and false swearing as to the amount 
of the loss; second, that the fire was intentional. 
Upon proof it appeared that there was no founda­
tion for this latter charge; but it also appeared that, 
at the time of theidate of the policy, the premises 
were of the second class, contrary to the warranty. 
In answer to this it was alleged that Hamilton, the 
agent of the Newcastle Company, had taken it for 
granted that the premises were of the first class, and 
made out the policy accordingly, without any repre­
sentation on the part of the insured, and that before 
the policy was delivered, and-the'loss happened, the 
premises had been altered so to bring them within
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the first class. It did not appear very distinctly in Feb. is, July 
proof, how the demand of 1 6 4 7 /. was made up. 10>̂ al5-̂  
The Court below decerned against the insurers in i n s u r a n c e . -

terms of the libel, and from this decision the New­
castle Company appealed.' ,

WARRANTY,

Dec. 1 1#1S11*

\ I

Romilly and Richardson for Appellants; Park 
and Brougham for Respondents.

" Lord Eldon (C.) This is an appeal by the New- Judgment. 
castle-upon-Tyne Fire Insurance Company, from a Ju,J8' 1815 
judgment of the Court of’ Session by which they 
were held liable in the payment of a sum of 1647/. 
upon a policy of insurance, and the question is 
Whether this judgment was right or not. The sum­
mons, which is in the nature of our declaration, stated

> \

that the Newcastle Company were indebted to the 
Pursuers in a sum of 16 4 7 /., in terms of a policy 
dated April 1 6 , 1805 (your Lordships will note the 
date), and concluded for payment accordingly.

The policy itself was in these terms, “  Whereas
“  Mr. Hugh M cMorran and Co. &c. have paid the
“  Sum of 21 /. 5s. 8d. to the society of the New- *

___ .

“  castle-upon-Tyne Fire Office; and do agree to pay 
“  or cause to be paid to the said society, at their 
“  office in Newcastle-upon-Tyne, the sumof 17/. 1 7 *.
“  on the 24th day of June, 1806, and the like sum 
“ of 17/. 1 7 s, yearly on.the 24th day of June,
“  during the continuance of this policy, as a pre- 
“  mium for the insurance from loss or damage by 
“  fire, of 50/. on millwright’s work, including all the 
“  standing and going gear in their mill, which* is 
“ used as a cotton and woollen• mill, situated at

♦
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July 8, 1815.

INSURANCE.— 
W ARRANTY, *

t

“  Garschew as aforesaid, being in their own occu- 
“  pation only, and stone built and slated ; 550/. on 
u clockmakers’ work, carding and breaking engines, 
“  and all moveable utensils in the second floor, occu- 
“  pied as a cotton m ill; 100/. on stock of cotton in 
“  the same; 6 0 0/. on clockmakers’ work, carding 
tc and breaking engines, and all moveable utensils in 
Cf the first floor, occupied as a woollen m ill; and 
“  350/. on stock of wool in the same;” then fol­
lowed this very material passage, “  warranted that 
“  the above mill is conformable to the first class o f
“  cotton and woollen rates delivered herewith?

*

The materiality of it consisted in this (though in 
one view whether it was material or not did not sig­
nify, if it was a condition precedent), that if it was 
o f the second class, and not of the first, a larger 
premium ought to have been given. And then it 
goes on: “  Now know all men by these presents, that 
tf from the day of the date hereof, until the said
“  24th day of June 1800, and so from year to year %
“  so long as the said Hugh M ‘Morran and Co. 
“  shall duly pay, &c. the sum of 1 7 /. 1 7 $* &c., and 
€t the same shall be accepted by the trustees or 
u acting members of the said society for the time 
“  being, the stock and fund of the said society 
tc shall be subject and liable to pay, &c. all such 
iC damage and loss as the said Hugh M ‘Morran and 
<c Co. shall suffer by fire, not exceeding the sum of 
“  1700/. 8cc.” And then followed at the bottom an 
entry of receipt of the government duty of 2/. ; 
from April l6 , 1805, up to June 24, 1806. Their 
Lordships would observe the materiality of that, as 
this instrument could never have been produced in

5 *
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C ou rt, i f  it  w ere o n ly  on  accou n t o f  th e  reven u e, 
save as a policy  o f  A pril 16, 1805, o n  w hich  as a 
p o licy  so  dated  th e  dem and  could  have, been  m ade. 
B u t w h eth er  th a t was so  or n o t th e  dem and was 
m ade o n  th is  p o licy . O n  J u n e  24, 1806, th e  pre­
m iu m  m u st again  be paid, and th e  d u ty  to  g o v ern ­
m e n t, and w h eth er  th e  dem and  w as on  th e  p o licy -  
orig in a lly  en tered  in to , or o n  th e  renew ed p o licy , it  
m u st b e o n  a policy  liab le to  su ch  a d u ty , and o f  
th is  date.

In  th e  A p p ellan ts’ case, it  is stated  that th e  printed  
proposals form ed part o f  th e  con tract, and that,' 
b esid es b e in g  referred to , a cop y  is alw ays delivered  
to  th e  party in s u r in g : and that it is th ere se t out,* 
a m o n g  o th er  th in g s , that i f  any  “  person or persons  
<( shall in sure h is, her, or their h o u ses , m ills , & c., 
“  and shall cause th e  sam e to  be described in  th e  
cc policy  o th erw ise  than as th ey  really are, so as th e  
fc sam e shall b e  insured at a low er prem ium  th an  
“  proposed  in  th e  tab le, siich  insurance shall be o f ' 
“  n o  force .” A s  to  th eir  so  se ttin g  it  o u t in  th e ir  
prin ted  proposals, in  th e  case o f  a w arranty, it  is  
unn ecessary  to  con sid er t h a t ; for i f  th ere is a war­
ranty, th e  person w arranting undertakes that th e  
m atter  is such as h e  represents i t ; and un less it  be so ,  
w h eth er  it arises from  fraud, m istake, n eg lig en ce  o f  
an a g en t, or o therw ise, then  th e  contract is n o t  
en tered  in to  ; there is in reality n o  con tract.

T h e n  th ey  further sta te  th a t, by an oth er article o f  
th ese  proposals, it  is provided “  th a t all persons  
“  in su red , by th is so c ie ty  su sta in in g  any lo ss  or  
<c dam age by fire, are forthw ith  to  g iv e  n o tice  th ereo f  
“  a t their  office in  N ew ca stle , and as so o n  as possib le .



•i6 o CASES IN THE HOUSE OF LORDS
9

July 8,1815/ u after to deliver in as particular an account o f their.
“  loss or damage as the nature o f the case will 

warranty* “  admit, and make proof o f the same, by their oath
“  or affirmation, according to the form practised in 
*‘ .the said office, and by their books of accounts, or 

* “  other proper vouchers, as shall be reasonably re- 
“  quired,” That they shall also procure a certifi­
cate, under th e ’ hands o f the minister, &c. and 
others, relative to the cause of the loss ; “  and until 
"  such affidavit and certificate shall be made and
“ produced, the loss-money shall not be payable; 
*5 and if  there appear any fraud or false-swearing,

9

such sufferers shall be excluded from all benefit by 
€? their policies.”
. T hey further represent that in the second set 
o f  proposals • for the insurance o f cotton mills, &c. 
certain classes of buildings were specified, according 
to the particulars o f which the premium is at a 
lower or higher rate.

Thus, class 1. comprehends “  buildings o f brick 
“  or stone, and covered with slate, tile,- or metal, 
“  having stoves fixed in arches o f brick or stone on 
“  the lower floors, with upright metal pipes carried 

to the whole height o f the building, through 
brick flues or chimneys, or having common grates, 
or close or open metal stoves or coakles, standing 

“  at a distance o f not more than one foot from the 
“  wall, on brick or stone hearths, surrounded with 
“  fixed fenders,”  I request your Lordships particular 
attention to the following words, “  and not having 

more than two fe e t  o f  pipe leading therefrom  
“  into the chimney, and in which, or in any building 

adjoining thereto, although not communicating,

u
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u  th erew ith , n o  d ry in g  stove  or s in g e in g  fram e shall July 8,1815.
“  be p laced .” " v 7

r  INSURANCE*—
C lass 2. com p reh en d s “  b u ild in gs o f  brick  or w a r r a n t y .

“  s to n e , and covered  w ith  s la te , tile , or m eta l, w h ich
“  co n ta in  any s in g e in g  fram e, or any sto v e  or  sto v es ,
“  h a v in g  m etal pipes or fin es, more than two fe e t  -
“  in length , and in w h ich , or in any b u ild in g  ad-

■ “  jo in in g  th ere to , a lth o u g h  n o t co m m u n ica tin g  there-
“  w ith , no d ry in g  stove  shall be p laced .”

A s  I understand  th is , very possib ly  m is-u n d erstam l
it , bu t it  is o f  n o  co n seq u en ce  in  m y v iew  o f  th e
case  w h eth er  I do  so  or n o t ; but as I understand  it*
th e  reason for requ iring  a h igh er  prem iu m  for m ills
o f  th e  secon d  class is th a t th e  greater  le n g th  o f  th e
p ipe in creases th e  d an ger . I f  th e  pipe o f  th e  sto v e
is a yard in  le n g th , for in s ta n c e , th e  d ifferen ce arises
from  th is , th a t i f  th e  p ipes be m ore th an  tw o  fee t,
th e  danger is increased  b eyon d  w hat b e lo n g s to  p ipes
o f  th a t le n g th . B u t it is im m aterial w h eth er  I©
m isunderstand  th is or n o t ; for i f  th e  m ill w as w ar­
ranted  as b e in g  o f  th e  first class, it m u st be such  as  
it  is w arranted to  b e , u n less th ere is so m e th in g  to  
o u st th e  w arranty, o th erw ise  there is n o  con tract.

T h e n  th is m ill w as b u r n t ; and, as gen era lly  hap­
p en s in th ese  cases, th e  insured  w ere very an x iou s to  
g e t  th eir  m o n e y , and th e  o th ers w ere n o t very ready  

• to  pay. A n  action  was th en  b ro u g h t to  co m p el 
p a y m en t, to  w h ich  d efen ces w ere g iv e n  in . A s  to  
th a t d efen ce  w hich  was th e  m ost u n w elco m e to  hear, 
v iz . that th e  prem ises has been  w ilfu lly  set on  fire, 
it  appeared that there was n o  ground  for i t ; and th e
C ou rt o f  S ession  seem  to. have th o u g h t th a t th ere©
was n o  grou n d  for th e  im putation  o f  fraud and  

v o l . in .  T
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July 8, 1815.

INSURANCE.
WARRANT*.

Warranty.

it is a first 
principle of the 
law of insur­
ance that, in 
the case of a 
warranty, the 
thing must be 
exactly as it is 
represented to 
i>e. The only 
■ question in

o verva lu e . I t  is n o t lik e ly  a t an y  rate th a t th e  
artic les w ere  u n d e r c h a r g e d ; and it w as e x tr e m e ly  

d ifficu lt to  m ak e b u t a case  o f  overva lu e w here th e  
b o o k s  and papers w ere all d estroyed , and w h en  th e  
a m o u n t o f  th ese  im p ro v em en ts , and th e  va lu e o f  
sp in n in g -je n n ie s , and su ch  artic les, w ere to  b e  e a le u -, 
la ted . B u t th o u g h  o n e  ca n n o t h elp  b e liev in g  th a t  
e n o u g h  w as ch arged , y e t  it m ig h t  b e  d an gerou s to  
say u n d er  th e  c ircu m sta n ces th at th a t d e fe n c e  o u g h t  

to  b e  su sta in ed .
B u t  th ere  w as an oth er  very m aterial p o in t o f  

d e fe n c e  sta ted , th a t th is  m ill, w h ich  w as w arranted  
as b e in g  o f  th e  first c lass w ith  a p ipe o f  tw o  fe e t , 
w as in reality  o f  th e  seco n d  c la s s ; and th a t b e in g  o f  

th e  seco n d  c lass, w h eth er  th ere  w as fraud or n o t, 
w h eth er  th e  m is-s ta te m e n t o n  th e  part o f  th e  insured  
arose from  fraud, or from  m ere error or in a tte n tio n , 
or th e  m istak e  o f  an a g e n t (u n le ss  th e y  w ere m is le d , 
b y th e  a g e n t  o f  th e  N e w c a s t le  C o m p a n y ,) or from  
w h a tev er  o th e r  cau se , th e  co n tra ct never had effect.
•. T h e n  e v id e n c e  w as g o n e  in to  as to  w h eth er  th e  
m ill w as o f  th e  first or seco n d  class. T h e  C ou rt o f  
S essio n  seem s to  have th o u g h t it  im m ateria l w h eth er
it  was or n o t . B u t  i f  th e  m ill w as w arranted as o f/
th e  first c la ss , and  w as really  o f  th e  se c o n d  c lass, 
th e  ju d g m e n t  o f  th e  C o u rt b e low  w as c learly  e m >  

n e o u s ; for it is a first princip le  in th e  law  o f  in ­
su ra n ce , on  all o cca s io n s , th at w h ere  a rep resen ta tion  
is m aterial it m u st be co m p lied  w ith — if  im m ateria l, 
th a t im m ater ia lity  m ay b e  in q u ired  in to  and  sh o w n  ; 
b u t th a t i f  th ere  i s  a w arranty it is part o f  th e  co n tra c t  
th a t th e  m atter  is  such  as it  is  rep resen ted  to  b e . 
T h e r e fo r e  th e  m ateria lity  or im m ateria lity  s ig n ifie s

\

%
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n o th in g . T h e  on ly  q u estion  is as to  th e  m ere fact.
It is proposed then  that th e  m atter should  stand over
for a day or tw o  in order to  exam in e th e  case again
for th e  purpose o f  further inquiry as to  th at f a c t ;
b u t m y presen t im p ression  is th a t th e  m ill was n o t
su ch  as it w as warranted to  b e , and th at therefore all
con sid eration  o f  fraud or overvalue is o u t o f  th e

• %

q u estio n , un less it can be effectually  answ ered that 
th e  insured  w ere m isled  by th e  in surers, or their  
a g en t. T h e n  th ey  say that th e  m is-rep resen tation  
was o w in g  to  th e  a g en t o f  th e  N ew ca stle  F ire  C o m ­
pany. I can n ot say h ow ever th a t th ey  have m ade  
o u t th a t p o in t, and it is d en ied  o n  th e  o th er  sid e , 
and m ay therefore be laid o u t o f  th e  q u estion .

T h e n  th ey  say further that there w as n o  effectual 
policy  till th e  prem ium  was- paid, and refer to  th e  
term s o f  th e  4 th  article o f  th e printed  proposals, 
w h ich  declares "  th a t n o  insurance is considered  by  
“  th is o ffice  to  tak e place till th e  prem ium  be actually  
“  paid by th e  insured , h is ,1 her, or their  a g en t, or 
“  a g e n ts .” T h e  prem ium , th ey  say, was not paid till 
a con sid erab le  tim e  after th e  date o f  th e  p o licy ,

1

th a t th e  a lteration  was m ade w hich  b rou gh t th is m ill 
w ith in  th e  descrip tion  o f  th e  first class o f ' m ills  
before th e  prem ium  was paid, and that th e  a lteration  
had been  com unicated  to th e  agen t o f  th e  C om pany. 
T h e  C om pany d en y  that any such  co m m u n ica tio n  
w as m ade, and even  if  it had been  m ade it w ould  
have been  still necessary to  consider h ow  far th a t  
circu m stan ce cou ld  alter th e  law as applicable to  th e  
case. B u t as th e  fact was d en ied , and there was n o  
p r o o f o f  it ,  th a t p o in t m ay be considered  as ou t o f  
th e  q u estion . W it h  respect to * th e  qffect o f  th e

t  2

July 8, ISIS.

INSURANCE.—  
WARRANTY, 
such cases is 
merely as to 
the fact whe­
ther the thing 
was or was 
not as repre­
sented.
But it seems 
that it would 
be a good an­
swer, even in 
the case of a 
warranty on 
the part of.the 
assured, that 
they were mis­
led bv the in- *
surers or their 
agents.
Defence, that 
the premises 
were brought 
within the 
warranty be­
fore the policy 
took effect.

1
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July 8, 1815.

♦ INSURANCE.-
W AR R AN TY.

The pursuers 
can only suc­
ceed on the 
policy stated 
in the sum­
mons, which 
is one dated 
April 16, 
1805.

artic le  referred to , th e  A p p ella n ts  c o n te n d  that it  d id  
n o t  relate to  th e  first p o licy , b u t to  th e  ren ew als o f  
p o lic ie s . B u t  in th e  p resen t case  it  is  n o t  necessary  
to  con sid er  w h e th e r  it  related  to  th e  first p o licy  o r  
any ren ew als o f  it , as th ey  say th a t as b etw een  th e  
R esp o n d en ts  arid th em  th e  p rem iu m  had in p o in t o f  
fact b een  paid before th e  a lteration  to o k  p lace , as th e  

S c o tc h  a g e n t had a cco u n ted  for it  to  h is c o n stitu e n ts  
th e  N e w c a stle  C om p an y  b efore th e  period o f  th e  
a ltera tio n , and it had th erefore  b e c o m e  a personal 
d eb t d u e  to  h im  from  th e  S co tch  C o m p a n y . T h a t  
m ay be con sid ered  as an an sw er to  th e  argu m en t-  
raised upon  th a t g ro u n d . B u t su p p o se  th a t w ere  
en tire ly  o u t  o f  th e  q u estio n , w e  m u st in th is  case  as 
in  all o th ers  p roceed  secundum allegata et probata, 
accord in g  to  w h at is a lleg ed  and  proved . I f  th ey
co u ld  su cceed  at all o n  th is  su m m o n s it m u st b e  on

»

a p o licy  o r  co n tra ct d ated  April 1 6 , 1805, and  w h en  
th ey  h ave fou n d ed  u p o n  th a t o n ly , th ey  c a n n o t  
afterw ards in  th a t action  turn  rou n d  and say , th o u g h  

w e  c a n n o t su cceed  on  th a t p o licy , w e are e n tit le d  to  
recover on  a  su b seq u en t co n tra ct. S ee  h ow  th e  c o n ­
tract w ou ld  be varied. T h is  was a bilateral co n tra ct  
o f  th e  d a te  o f  A pril 1 6 , 1805, from  w h ich  period to  
J u n e  24, 1806, th e  prem ium  w as a ck n o w led g ed  to  
h a v e  b een  paid ; and it  w as agreed  th at a certain  pre­
m iu m  sh o u ld  c o n tin u e  to  b e  paid o n  J u n e  24, de 
anno in annum. C an y o u r  L ord sh ip s co n v ert th at  
in to  a tran saction  c o m m e n c in g  n o t  in  A p r il, b u t in  
S ep tem b er , 1805?

S u p p o se  th e  fire , after b e in g  sm o th ered  for som e  

t im e  in th e  m ill, had burst o u t  th e  day before th e  

m o n ey  w as paid to  th e  a g e n t o f  th e  N e w c a stle  C o m -
5
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pany, could that Company say, 6 Though the' pre- July s, 1815.
‘ mi urn has been paid us by our agent, and we own s----v-----;
c the receipt of the money, yet as you did not pay the warranty*"*
6 agent we are not bound.’ Acquitting M ‘Morran
and Co. then of all fraud in the business, the ques- '
tion is reduced to this ; ‘ Are you M'Morran and
c Co., looking to the facts and evidence as applicable
‘ only to the policy of April 1805, entitled to recover
‘ under this contract ?’ ' \

I have said so much because I consider it as of * 
the greatest importance that the mercantile law, 
should be uniform all over the country, and because 
it is dangerous therefore to decide these questions of 
insurance without being sure what may be the effect 
of the decision and the nature of the'doctrine which 
may result from it. If this is to be taken as a con­
tract of April 1805, and the premises were not of 
the class of which they were warranted to be, it 
appears to me quite clear that the Respondents ought 
not to recover. If the Court of Session was of It signifies
opinion that the danger and risk was not greater in "aw ofSa war!
mills of the second class than in those of the first rantytlmthe'
class, though that were sworn to by five hundred have been as
witnesses, it would signify nothing. The only ques- f o f  build- 
tion is, ‘ What is the building de facto  that I have ingsasinano-
, . 1 , . ther. The

insured. % only question
is, what is the

Lord Eldon (C.)
building d e

Since I had the, honour of f a c t o  which l 
addressing* your Lordships the other day on this 
case, I have looked again at all the papers. I repeat 
what I before said, and what indeed the Appellants 
themselves have authorized me to say, that there is 
no ground whatever for the imputation that the mill

/
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had b een  w ilfu lly  se t  on  fire. A s  to  th e  q u estio n  o f  
fraud and fa lse sw earing , on  th e  b est con sid era tion  I 
h ave b een  ab le to  apply to  th e  case , th o u g h  th e r e 1 
appears a ten d en cy  to  sta te  th e  lo ss a s 'h ig h  as it can  
b e  fairly carried , I c a n n o t say th at th ere  is any  
th in g  w h ich  a m o u n ts  to  fraud and fa lseh ood . A n o ­
th er  g ro u n d  w as th a t th is S u m m o n s p roceed ed  on  a 

p o licy , dated  A pril l 6 ,  1805, and that it co n ta in ed  a 
w arranty  that th e  b u ild in g  b e lo n g ed  to  th e  first 
c lass, described  as h av in g  th e  sto v es  n o t m o r e 'th a n  
o n e  fo o t from  th e  wall, w ith  p ipes or flu es n o t m ore  
th an  tw o  fee t in len g th . I sta ted  th e  d o ctr in e  o f
w arranty , and o n  th e  b est con sid era tion  I have been

*

ab le  to  g iv e  th e  case, I d o  n o t th in k  th a t th e  w ar­
ranty  w as m ade g o o d . T h e  rem a in in g  q u estio n  th en  

w as w h eth er  a tten d in g  to  th e  n atu re o f  th e  su m ­
m o n s th e  R esp o n d en ts  cou ld  be con sid ered  as. h av in g  
in su red  o f  a date posterior to April 1805, and after  
th e  a lteration  had taken  p lace in  th e  d escrip tion  o f  
th e  b u ild in g .’ I stated  m y op in ion  th a t th ey  co u ld  
n o t  o n  th is  su m m o n s. I t  appears to  m e th en  th a t  
th e  A p p ella n ts  o u g h t to  be a sso ilz ied  in th is  a c tio n , 
and i f  th e  R esp o n d en ts  h ave o th er  sp ecia l./c ircu m ­
sta n ces to  a lle g e , th ey  m ay tak e ad v ice  w h eth er  
th ey  o u g h t  to proceed  u p on  a n o th er  su m m o n s. B u t  
I  th in k  th ey  ca n n o t su cceed  on  th ivs, and I am  
th erefo re  o f  op in ion  th a t th e  ju d g m e n t o f  th e  
C o u rt b elow  o u g h t  to  be r e v e r s e d .

*t
I

J u d g m e n t accord in g ly .

Agents for Appellants, Clayton and S cott,
Agent for Respondents, M u n d e l l .
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