406 RICHAKDSON, &C. ¥. LADY HADINTON.

O 20 (3155 YT (G o 1Y A ?'iEEQM.‘{(.{,‘*‘?iib; U L is bl
acted oonve us boziny adz duids © - 00 T B
D 009 Zlegnwn

No. 50. THOMAS ﬁICHARD N, W. S' (for DOUGLAS, Hnnox& and

8 zaIvae \08[ § S _ ML 913
KLB 1 ,-gdn any} 'a,n,- lhers, Appellants Mac/renzze. I

dgxﬁountes§vD0$vager of H ApINTON, and Husband Respon- y ;
¢y 0o @2tdsh ods dents.-——Fullerton-—Adam. - o

-

noi3izoqotq eids som: L0 R VR
J'welgnw-Presmg)Mn-—BaM"rupt —A Scottish bankrupt under sequestratmn baving
qone to, Russia, and resided there for more than ten years, and till his death; and
havmg left a fortune, to wlnch his daughter, residing in Scotland, succeeded; and
''she bavmg brought an'action of declarator before the ‘Court of Session agninst her
fathér’ s'credltors, t0 have it found' that the debts were extinguished by the decennial
: prescription of Russia, and null and void; and the, Court having decerned in terms
pf the libe] ,,—Ihe House of Lords f'ound That the debt§ were not null and voxd
and extmgmshed but remitted to the Court of Session to make further i mqumes

*'into the effect of the law of Russxa, under the clrcumstances of the case. ‘5
o101 b o - SPY |

June 16. 1823,  CHARLES GASCOIGNE, a native of Scotland, was a partner of
15 DIVISION. Franc15 Ganibett and Company merchants at Carron Wharf.
Lord Gillies. ﬁle 95th' June 1772, the estates of that Company, and of Mr

Gascolgne as an individual, were sequestrated under the 12. Geo.
I1I: ¢h. %2. Mr William Anderson, writer to the signet, was
appomféd trustee, in whose favour Mr Gascoigne executed a con-
veyance of thé effects both of the Company and of himself, and
under whom he acted as manager. The sequestration had, under
a provxslon of the above statute, been superseded by a trust’; but,
on the 23 Geo. I11. ch. 18. being passed in 1788, it was revived,
and prOceedmrrs took place as if it had been an original seques-
tration. Mr Hogg was pamed interim factor, and afterwards
trustee,é—l\fIr Gascoigne was examined before ‘the Sheriff,—the
creditors produced their grounds of debt and affidavits, and re-
gular meetings were held Mr Gascoigne contifitied to reside at
Carron Wharf, and to act as factor for the trustce, till 1786,
v.heh he left Scotland, and went to Russia. He there realized
a large fortune, and in 1798 he made a proposal, through his
friend Mr Elphinstone, to pay a sum of money to the trustee, in
consideration of a discharge being granted to him by his credi-
tors. A great deal of correspondence took place in relation to
this subject, in the course of which it was never alleged that the
debts were extinguished; but, on the contrary, the proposition
for a discharge was made on the assumption of their being still
in subsistence. This negociation, however, did not prove succes-
ful; and, in the meanwhile, Mr Gascoigne had indorsed and re-
mitted certain bills to his daughter, Lady Hadinton, residing in
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Scotland, accepted in his favour by Messrs Stein, merchants in June 16, 1824.
Scotland ; and for payment of which she raised an action before
the Court of Session, obtained decree, and afterwards recovered
the amount. Mr Gascoigne died in Russna m 1806, leavmg a
will, whereby he conveyed “his whole effects to his craucrhter, Lady
Hadinton. ' Soon after this event she renewed the proposal which
had been made by her father for a discharge of the debts, on pay-
ment of L.10,000. After much correspondence this proposition
also proved unavailing. In the meanwhile the sequestration was:
carried on, and Mr Hogg having died, Mr Henderson was 4p-
pointed trustee in his place, and a dividend of 11s. in the pound
was paid. In 1812, Gibson and Balfour, creditors of Mr Gas-
coigne, brought an action of reduction against Lady Hadinton of
the bills, (on which she had obtained decree against the Messrs
Stein), alleging that she was a conjunct and conﬁdent person, and
that they were liable to be set aside on the Act 1621, and that she
was bound to account for the amount of them. At the same time
another action was brought by Mr Home of Paxton, as manager
for Douglas, Heron and Company, creditors 6f Mr Gascoigne,
concluding against Lady Hadinton for payment of upwards of
L.20,000, on the passive titles, and as holding certain bills in
trust for her father. These actions led to a renewed pxoposal by
Lady Hadinton for a discharge, but this was unsuccessfu] She
then, with concurrence of her husband, raised an action of decla-
rator before the Court of Session against the creditors, in which,
after setting forth the facts above-mentioned, and that Mr Gas-
coigne had gone to Russid in 1786, animo lemanendl—that he had
been domxcnled there—had become a naturalized subject of that
country, and resided there till his death, (being twenty-one years
from the date of his leaving Scotland)—that no judicial proceed-
ing had been adopted against him according to the laws of Russia
by any of the creditors—that the debts were totally extinguished
by the decennial prescription of Russia, and that she had mere-
ly by his death acquired a Russian succession,—she concluded,
that ¢it ought and should be found, decerned, and declared, by
¢ decree of our said Lords, that the said pursuers are not ac-
¢ countable in Scotland to all or any of the said creditors, or
¢ pretended creditors, defenders, or any other person whatsoever,
¢ for their intromission with, and the administration of the estate,
“‘means, and .effects of the said deceased Charles Gascoigne,
¢ heritable or moveable, real or personal, acquired and left by
‘ him at his death in Russia, and subject to the laws of that em-
¢ pirc; and further, and at all events, it ought and should be
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Juté 10i 182d.  Sifoundy dee¢rned;sandqdeclaredy that: all and each ofithe debts
& duej oilpretended itobéi duby:to ‘the: persons:above-named and
¢ designed, wori themm.predecessors,t authors, oricedents,;were, at
¢.the time of the death:of the:said: ‘Charles Gascoigne;.andiare
&new, andiiniall fimeicomingy null and: void, .and- extifiguished
&fblaw; dnd:-cap beifollowed with no legal diligence,; compal-
ssitordexecutions or effeet of any description 3 and of donsequence,
“ith&t: the sailoAnn,2Countess-dowager1ofi. Hadinton,and her
s$nidy husband, pursuers, and all others; the children, family; and
¢.representatives. ofr thersaid Charles' Gascoigne, aré 'freed: and
$ldisoharged-of -the said 'debts, or:pretended: debts, in all time
¢ coming,’ &c:--¢(se 03 baaesla «  nurglgys miou woldiigee
eniln- defencosthe oreditors- denied there: was-any such’ law in
Russia having the effect alleged;-and!they maintained, that their
debts could not be affected by the laweof>Russia’; - but that,tlsup-
posing, there -was such a law, -and :that their claims: could be af-
fected: by it still they were protected by the sequestration, and
taken from beyond-the effect of the Russian law- by the terms of
theacmzl:cspon"dence."{ ity 1011 O(]- U2 odd nndeT 1IL s .
2 The Lord: Ordinary appointed Lady'Hadinton and herhus-
band te give iniaz condescendence. of the facts they averred, and
¢ panticularly al to the residence of Mr Gascoigne in Russia, and
4the law of that country as applicableito this case” Thereafter
his ‘Liordship remitted to George Joseph Bell, Esq. advocate, to
make up a Case for the opinion of Russian Counsel, who accord-
ingly did so, and it having been approved of; it waslaid before
Mr A. Brockhausen and.Mr George Hartmann, Russian advo-
cates! In.the Case,iafter stating the facts, and referring to the
correspondence, these qucries were put to the-Counsel : - :
¢ I. Without having any regard to the proceedings in Scotland,
or. the foreign origin of the debts, be pleased to sayy— .-
rii%idi: 'Whether, by the law of Russia, a- person:who takes, under
the will of a father, the estate or effects which belonged to him,
does thereby become responsible in Russia for his'debts? And
if so; whether forihis foreign debts, as well as: for those due in
Russia? . . z o Hio 3
ic- ¢ 2.«Whether there is any diffcrence between such responsi-
lbility, supposing it to be incurred, and the responsibility of the
griginal party, either as to endurance or otherwise ?
. ¢ 8. Whether there be, in the law of Russia, any limitation or
préscription, by which the right of a creditor to demand his
debt, either from the debtor himself, cor from his heir, is dis-
charged,’or cut off, in consequence of the lupse of time; ten years
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or any:other space of time? Aundsbe pleased. toexplain, whether, June 16. 1824,
'by.any form of  judicial or extrajudicial demand;i this discharge, ]
frompslapseaof time, may be interruptedsqandswhat the:distin-
guishing character of such interruption; isidssh odi 1o aris ady
hod4i "-Whether, if any judicial demand:has -been.madbein Russia,
andothe creditorihas ceased to. persist it that demand, theldebt .
would be discharged by.prescriptioni. And>what period:of cessa-
tion frem such action or demand is requisite to. produce this effect?
:mé ILa'Faking the supposition, that, by, theilaw of,8cotland; the
debt would be discharged by prescription, and thatithe. proceed-
ings .in bankrunptcy would have no- effect in preventing the rule
of prescription from applying, be pleased to say,— * *.gaimod *
« ‘“1.. Whether the creditor would still be admitted to. make:his
:demand in Russia against the original debtor, if alive?. or against
his. heir. taking his succession, after his.death ? _ 3.~ Liyoa ejdah
-18¢-2, What..would beithe effect; in the Russnan tr 1bunala,ﬂof,-the
correspondence between the parties, in reviving a responsibility
twhich otherwise would.have been held as discharged 21011 nodss
¢ II1. Taking the supposition, that the proceedings-in:bank-
ruptey in Scotland, if not overruled or counteracted by:ithe
Russian law of prescription, have kept the debt alive there, so that
it might be demanded from the original debtor, if still in life and
in1Scotland, or from his heir, being in that country, and having
effects derived from the will of themrlgmal debtor, belpleased to
SAYy=—r W [9eifl YU LA A R P | L R
N ¥ VVhethemwou]d the.debt be: demandable also 1n. Russia;
cither from the original debtor, if alive, or from his heir in pos-
session..of his. estate, and effects? .Or would any Russian law of
prescription: be:-held to discharge the.person of the debtor or his
effects from responsibility: for the debt? ... wv.
¢ 2. Wouldsthe conespondence already referred to.bave any
effect .ip -establishing,)in the Russian tribunals, a responsibility
not: otherwise mcurred 7 v A ir i
<11 To these Mr Hartmann returned the following answers : —
.. ¢ ].—1. As soon as the heir takes possession of the property of
the deceased, he beccmes responsible for the debts and other
obligations of the deceased, not omnly to the whole amount of
what he has inherited, but as far as his own personal means:will
extend ; and that responsibility attaches to debts both in and
out of Russia. Code of Laws (Oulogenie).—Ordinances of the
years 1714, 1716, and 1725.—Regulations as to Bills of Ex-
change.—Bankrupt Regulations. ot
¢ 2. There is no difference between such a responsibility and
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that “of) the first "debtor, 1eithergby-its. duration or Othelwlse.
Bankrupt Regulationsion has maitsuisqrsn IR TR Sy
8, JThe 4tlr section. of the Imperial-Manifest of thel 28th June
1787, fixes the prescription of -ten years for-every,process-what=.
ever; and after the expiration®of this period, the right of d credis:
tor to demand his debt, either from the first debtor or from :his
heirs,1becomes completely null and void ; and this annihilation
ofithe right, after the lapse of ten years, can neither-be prevented
nor intérrupted: by judicial -or: extrajudicial’ forms.—Bankrupt
Regulations, Part 1I. Section 13. § 69. _.rr gaeyed dz 7 1L
¢4, In the event:of a judicial demand having' been made,.and
that the'creditor had ceased to persist in it, ten years must elapse
after that cessation, to produce the effect of prescription.—Im-:
perial Manifest, 28th June 1787, § 4.—~Bankrupt Regulatlon,

Part 11. Section 13. § 69. | >
< 11.—1. If, by the laws of Scotland, a debt becomes anmhllated

by prescription, the creditor in that case cannot make his de-
mand in Russia against the first debtor, or against the person
who has-inherited from him after his death, supposing the time
fixed for the prescription in Scotland to be also at leaét ten
years.

¢« 201t is true that, accordmg to the Military Regulation ad-
mitted in all civil causes, (Process, 2d Part, chap. 4. §§ 2, 3, and
4.), the correspondence which has existed between the:parties
interésted may give'rise to motives for entering upon a new pro-
cess; but as that regulation, as well as the ordinance of the
5th November 1723, are only expressed in general terms upon
the forms of proceedings, and as no positive law exists declaring
that a private or particular correspondence entered - upon between
the debtor or his heirs with' the creditors, after the prescription
has been in operation, might oblige that debtor to pay his credi-
tors a debt already superannuated, it is impossible to guarantee
the fortunate result of such a process. Still it is true, that there
exists similar instances where the Supreme Ruling Sepate has
pronounced in favour of the creditors; but these detisions bave
only been given in special cases; and they have not been promul-
guated as established laws. Further, no precedents can ever: be
considered as laws; according to lib. 18. Cod. de Sent. et In-
terloc. where it is said, Non exemplis sed legibus adjudicandum.
In shoit, in ehtering upon such a process, the adverse party
must be apon the spot; and the duration: of such a litigation is
not only very long, but cubJect to consnderable expense.

LYy
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¢:J1I.—1. Supposing that the bankrupt proceedings in Scotlaind Jone 16.'1824.
have had the effect of perpetuating and continuing: the debt, and
that ‘there had been a formal judgment against theidebtot, of a
date':within the 'period of ten years; then the‘creditors might
demand, Jin Russia,"the payments from the"first debtor, iin case
he was alive, ‘or if he was dead, from his heirs. »'-  .ismoh o3 10:
.it$12.1Theecorrespondence which rhas subsisted.. between - the
parties interested-may contribute totestablish before the_Russian
tribunals a responsibility, as it has been before observed.’ ST TR oY(;

Mr Brockhausen made these answers :— - emnge i
¢ J.—1.Kvery heir entering into the possession and enJoyment
of the property of a debtorn, is under the obligation of paying the
debts of the deceased, wherever they:exist, without any:distinc-
tion or contravention whatever ;—as it is'prescribed in the Code
of Laws, (Oulogenie), chap. 10. §§ 132. 207. and 245.—Ordi-
nances of the years 1714, 22d March ; 1716, 1:5th: April 5--1725,
28th May.—Regulation regarding Bills of Exchange,21729,
16th May, § 22.—Ordinances, 1730, 9th December ;a 1731,
17th March ;:-1756, 6th September; 1763, 7th May.—Bank-¢
rupt Regulations, 1800, 19th December; Iirst«Part, 161. and,
165.; Second Part, § 110. 2189

¢ 2:1 Foreign creditors ‘enjoy the same rights as those :living in
the country; and the heir, in accepting the property, even if of.
less value-than the amount of the debts, beconies personally re=-,
sponsible for the whole, and must make up the deficiency:from
his own funds.——-Bankrupt Regulations, §.165., and Second Part,
§,110 a.. , N R ;J v

-:¢ 3..Any debt not judicially claimed, or process,‘althouo'h in-
stituted, and not followed:up during a lapse of ten years, is an-
nulled and condemned -toteternal oblivion, by the law alone,
without.intexvention of the debtor. Manifest of the year 1787,
28th June. But whenathere-is no interval of ten-years from one
petition:to another, or of-any other proceeding judicially verified,
the reclamation, or process, remains in full force. -~ :_ 7, ¢; ~

44, -See:Answer 8.—~The debtor may produce the act of -pre-
scmptlon the day followmg the last day of the expiration of the
tenth year. . odotldgPe g o

¢ JI.—1. Accordmg to the Mamfest of 1 ¢87, bo .reclamatipn
would be anylonger admitted, either against the debtor, if in
life; or -against histheirs.xepresenting  him, -after his death. - It.
would be. equally the same if there was a prescription of a foreign
tribunal. .géa - . o

¢ 2. The conespondem.e would necessarily revive motives to
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June'16:11824 ‘enter 'upon a'newprocess, if’ten _yedi's have not eldpsed’ frdiﬂ its
date.~+Military Rebulatlbn, (admitted in ‘all civil' cases)i2 Pro?
cesses; 2d Pavty chapssit§§l2; 37and 4.1 *od? oug1s Yors qon
~of [ L 1451 tlis debts ‘were Irecognized as vahdlliy a fo‘?elg‘n
tribunall? and that ‘there‘lwas’ aSformal®judgmient: 'b‘gaméf.a’tﬂb
debtorléfia date'within' the: period' of ten yeat¥] theén'a judicial

. eveécttionitagdinst the ploperty"’of the'debtoty/%r ‘of his heirs,

- would be“admltted 'in"its full vigour; and there exists ho law
against‘itoi el Lol er wobicuny .o U THW o nl Ime0d adi o
03¢'2,: The' corr espondence, -written or Signed by the hand of the
debtor, or of his heirs, may serve as a motive for estdblishmg in

Russia'a new process in due form (plalddyer), accordingto the

ordinance of 1723, 5th November; but the" cox‘respondenée of a

third person cannot be sustained“as’ proof,"iinless it'is accom-

panied 'by‘a full power; so that, to entér upotr'such a process, it
would be necessary for the advérse" party té'be tiponthe dpot.

N. B.<“The progress of such a process isweiy slow; and the ex-

pensé cotisiderable.” = sclwiond e cuco e

10 he1Lord Ordinary having reported the case upon informas

tiors, #nd the actions at the instance of Gibson and Balfour and

Mr ‘Home against Lady Hadinton having also®been brought

béfore'the Court'at the same time, thcir'Lordship'é on"the 6th of

March 1821 l'p:onounced this interlocutor : ¢ The Lords repel

« the! defences in the process of declarator and extinction brought

<ntl the ‘instaricclof the Countess of Hadinton and her hus-

“.band, and decern and declare in terms of the conclusions of

¢ the libel in the said process; and in’the several pi'o §ses,
¢« brought against the said Countess and her husband, h¢’the in-
¢stance of Messi‘s Gibson and Balfour arid the late George
¢ Home -of Paxton, the Lords sustain the defences, assoilzie 'the

“defenders from the conclusions of the several libels i in ‘the 5aid

< processes, and decern accordingly ; and find neither party liable
¢ to the other!in the expenscs of process in the $aid actions, or

¢ any of them.’ ¥ e flelsli e

¢ Against:this judgment Mr Richardson,‘(who had riow succccd-'

cd!'Mr Home as manager of Douglas, Heron and Company),

together with Gibson and Balfour, and’ ' the trustee in the
sequestration, (which was still in dependence), appealed and
maintained that it was crronéous,— = "

»'1. Becnuse (abstracting from the sequestrauon) Mr Gascongnc
L Y ‘I

oy 1—-.,—| - —— -y

' fi) 3 T c * Not rcported.



RICHARDSON, &C. v. LADY HADINTON: 413 -

himself: had, no right to have. pleaded.the, Russian law of 1pre- June 16,;1824.
scription,in the. Court of Session, In, support of -this proposi-
tion they argued, that there was no fonndaA‘mn, either in reason
or legal apnthority, for the genenal propositionjwhich. was’ tsain-
ta;ned })y.(,t,he respondents, that in;all cases whatever the qnbsq
tion. of Ppresgription of debts must depend omthe law of the yesi-
dence of the debtor, without respect to the residence.jofsthe
c1ed1tor,-—e-the place of contract,—the place of performange,—
or the Court in which the question is tried. As to :theyrea-
son of the thing, the law. of prescription .is a- law directedsto
the ,creditor. It is a law commanding him to: sue for. pays
ment or performance within a certain time, under the penalty
of losmo his ?lalm in case he, shall not, or- of being limitedt to
certain klnds of evndence,,on ot.her such consequences, . When,
therefore,{tno Scotcbmen contract in Scotland foy;. payment ox.
performance of somethmo in Scotland, it does not appear how |
the debtor,, going away wu:hout the consent of the creditor—it

may be without his knowledge—to foreign countries,~xto Kam-

tschatka for instance, or to China, or to Spanish:Americay or

any other remote part of the earth,—can subject the creditor, who

remains in Scotland, to the laws of ‘prescription of_'_the.soel,placés

These laws may command creditors to sue for payment,.ar, petd
formance within ten years, or within three years, or within one

year ; but the question is, how the creditor, who never wgs within

the territory of these laws, can be at all affected by them?,, “Lhe

rule is, Statuta non exeunt territorium. These laws may be very:

proper in recpect to creditors who are subject to them. But what

has a Scotch credltor_to do with them who never leaves Scotlandy

but there contracts with another Scotchman, and there sues his

debtor ? It is said, no doubt, that prescription is founded on pre-

sumption of payment, or of abandonment by the creditor ; and that

either of these views of it leads necessarily to its being regulated by

the law of the debton s domicile. But it is impossible: to see how

this conclusion can be drawn. If payment is to be presumed, it

must be presumed to have been made in the country where it was

stipulated by the obligation; that is, in the present case, i the

country of the creditor. It 1s the law of Seotland, therefore,

which must regulate what are the circumstances which are, to be
equivalent to payment there. The same may be said of abapdon-

ment. There can be no presumption of this so long as the
obllgatlon to pay exists by the law of the country where it is

alone prestable, and where the creditor is entitled to expect it

to be fulfilled. In regard to the authorities, it was true that,
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when a person’ who has ‘contrticted a debt in another country,.
ind comes afterwards to fix his residence in' Scotland; and to be
'prosecutedﬁthere, the Court have, in several instancés,'followed
their own prescriptiots, or those of the lex Joci® contractus’;‘“but
they have not done so uniformly. In the present case, however,
this! was not’ the 'speciés facti; because here the débts had been
contracted¥in Scotland, and the creditors were not pursuing for
payment in the foreign court within whose 'jurisdiction the
“debtor resided, but the representative of the debtor had brought
an action against the creditors before the court wnthm whose
jurisdiction the debts had been contracted.

2. Because the proceedings in the sequestration were suffi-
¢ient to prevent Mr Gascoigne from pleading the Russian law
of prescription in the Court of Session. A sequestratlon is'a
judicial process for recovering payment of debt; and it is im-
possible to maintain, that if an ordinary action had been raised,
and the defender, during its dependence, had gone to Russia, and
remained there for ten years, he could plead a defence that the
debt was thereby extinguished. If not, then as the sequestra-
tion was both an action of constitution and of realization, and
the Bankrupt Statute expressly declared that the lodging of a
claim should have the effect to interrupt prescription, it was im-
possible that Mr Gascoigne, or his representative, could maintain
the present plea. And,

3. Because, even if the Russian law of prescription were held
admissible, the respondents had not established, by the opinions
of the Counsel, that it would have the effect to extinguish the
debt under the circumstances of this case, and particularly with
reference to the correspondence. | |

On the other hand, it was maintained by the respondents,—

1. That long before the death of Mr Gascoigne, the claims of
the appellants had been completely extinguished by ‘the pre-
scription of the law of Russia; which, as being the'law' of the
domicile, must be held to determine the question of his Jidbi-
lity. 'Whatever may have been the origin,'in theory, of the law
of prescription, its-admitted operation is to extinguish the rights
of the creditor, or, at all cvents, to afford the debtor a plea in
bar of those claims, as completé as if a regular discharge had
been granted by the creditor. When the creditor and debtor
are both resident in the same country, the law of -that country,
of course, decides the question. When they reside’indifferent
countries, in which different periods of prescription are introduced,
the question becomes more difficult; but tet the adoption of the
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law of the domicile of the debtor will be found to be a neges- Juge 16. 1824.
sary consequence, from the very objects which the law of pre-
scription was intended to answer.. Its, chief and, leading. object
1s .the protection of the debtor; and that object.is accomplish-
ed by attaching to the lapse of a certain time,,without.any
claim against the debtor, the effect of a. discharge. alBut, as
it is clear that the courts of the debtor’s domicile are, , in- gene-
ral, the only courts in which a personal claim can be. madey. it
-seems to follow, that the law of that domicile must determine
the precise period upon which the debtor’s prescriptive immuni-
ty from such personal claims will depend. The debtor, knowing
that he can only be summoned in those courts, is entitled to
plead, that the silence of the creditors, during that period which
the law of those courts hold as extinguishing claims by prescrip-
tion, must protect him from future demands ;»and, on the other
hand, the creditor, who, as in every other case of contract, debet
scire conditionem ejus. cum quo contrahebat, must.be presumed
to know the law of that country, before whose court alone the
debtor’ could be cited with effect; and, consequently, to have
voluntarily subjected himself to that implication .of the dis-
charge of the debt, which the law of that country attaches as a
penalty to the neglect of its enforcement during a certainspeci-
fied period. In short, as the practical effect of prescription
every where Is the discharge of the debtor, in consequence,of the
creditor’s failure to claim during a certain period; and as the
claim, if personal, can be made.only in the domicile. of the
debtor, it follows, that the non-claim during the period of pre-
scription, sanctioned by the law of the domicile, effects a dis-
charge, good according to the law of that country where the res
gestze effecting a discharge took place.

2. That the circumstance of the existence of the sequestratlon
could make no alteration in the case. There was no similarity
between an ordinary action and a sequestration. It may be
true, that when an action is raised against any party, and .issue °
fairly joined, the dependence of such action will bar prescrip-
tion. DBut although the application for a sequestration is a mea-
sure directed against the debtor, and if the demand is opposed,
a procedure arises, which, like any other depending action,
might bar the currency of any prescription, of which he might
otherwise have had the benefit, against the creditor. tnaking
the application; yet, upon the final award of sequestration,
that dependence.is closed ; and the sequestration is just the exe-
cution of the decree of the Court, divesting the bankrupt of the
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June 16. 1824. whole effects. of which he is possessed, and vesting them i the
creditors, through the intervention of a trustee. _Its effect isto
separate the debtor’s cffects at its date from the person of the
debtor. It carries those effects to the creditors, for the pgfppsé,
of being appropriated in payment of their debts ;. but in so far,as
concerns the debtor’s subsequent acquisitions, new. measures are
necessary.to attach them, and to subject them to the paymentof
the creditors. ;, Now, such new mensures being absolutely neces-
sary, it seems to follow, that the power of tuking these measures,
may be lost by prescription, like the power of enforcing any other:
right. The creditors under the sequestration form a corporate ip~
dividual, who has, in the first place, acquired the debtor’s. whole,
existing funds at the date of the sequestration; and who,.1n,so.
far as unpaid by those funds, continues a creditor. agninst, the,
acquirenda of the bankrupt for the balance. But. the ughts of
the corporate body, in this last respect, may be lost by pre-
scription, like those of every other creditor, qnles’g____tha; pre-
scription is interrupted by measures taken directly against the
debtor. And it is impossible to hold that any such-effect ¢an
aris¢ from  proceedings, taken in the sequestration, merely fqr
the management and distribution of the funds vested 1ip, tlhe cre-,
ditors. These pr ocecdmgs consist of the steps taken, for aseer-
taining the comparative rights of the individuals pf which, t‘]e
corporate body is composed. They are merely acts of qdmuus-.
tration of the funds placed in their hands by the ekecutwn‘of
the decree against the debtor. They are conscquently DICasupKs.
which may excludc the currency of prescription.in any questign.
Letween each other and with the scquestrated fund. BN they.
can have no effect whatever in barring any prcsorlptlon runniog
in favour of the debtor, against the claims which the corperpte
body of the creditors, or any of the individuals of that body,
may have against either his person or any subsequently.acquiréd
cstate, for the balance. - - Y7 oombimd..

And, 3. That as the object of the present action was . to
have it found, that the respondent, Lady ‘Hadinton, who hsad
acquired, not a Scottish but a Russian sucedssion, was hot liable
to the claims of the creditors, the proper question was not,
whether the debts could have Leen énforced against Mr Gas
coigne, but whether she, as taking under the law of Russia, was
responsible for these debts, which she maintained she was pot.

The House of Lords pronounced this judgment :—¢ The Lords
¢ find, that the debts due to the persons named and designed in the
¢ summonsofthe said respondents, or to their predecessors, authors,
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¢ oF cedents, were not, at:the time of the death df'the said Cha¥lés Jund 16 1824
¢ Gascoigne, nor are ‘now, null, void; or extinguished in' law :
¢ And with this finding it is ordered; that the said cause be re-
¢ 'mitted back to the Court of Sessiofi, to review’ o'enerally the in?
¢ terlocuitor complained of; and, in reviewing the same, the said
¢ Court is especxally to consider, whether, by the law of Russia,
¢ dué tegard being had to the proceeding in‘'the sequestration,
¢and its effect in preserving the rights of the creditors till their
¢ debits are fully satisfied, and to the communications bétween
¢ the said Charles' Gascoigne, and also between the said Coun-
¢ tess and the trustee under the said sequestration, the debts of
¢'the said creditors could now be enforced in Russia against the
¢ representative of the said Charles Gascongne there; and for
“that”’ purpose to obtain farther opinions of Russian lawyers’
< 'upon’ a more’full and accurate statement of the nature and'ef?
«fect of the process of sequestratibn, and of the aforésaid com-
¢ manications: And firther, in the several processes brought
¢ against the said Countess and her husband, at the instance of
¢ Messrs' Gibson and Balfour, and the late Mr"Home of Paxton,
¢ partlculérly to consider the time and occasion of ' Stein’s' bills
¢ being made payable to the said Countess, and whether the said"
¢ bills, or the sums recovered upon them, can or cahnot be conl
¢ sidered as effects of the said Charles Gascoigne, received by the
¢ said Coutitess in Scotland ;. and whether, if they can be con-~
¢ sidéred as the effects of the said Charles Gascoigne recéived by
¢ the said Cotmtess in Scotlund, she is on that account liable to’
¢ any, dhd' what extent,to the said pursuers in those procesSes,
¢or" any ‘of them: And after reviewing the said inter lgcutor;!
“that the said Court do and decern in the said caiise as to them

¢ shall seem meet and Just 7 % Y
N |

-'LORD Girrorp.—My Lords, There was a case in which Thomas
Richardson and others are the appellants, and the Countess-dow-
ager of Hadinton and James Dalrymple, her husband, are the respon-
dents._ I will state to your Lordships, as briefly as I can, the cnrcum-
stances of this case ; and, having so done, state to your Lordships whatv
observatlons occur to me upon this, which is undoubtedly an extremely,
important case, mvolvmo a question of very considerable dlﬂiculty and
mcety

My Lords,-It appears that a gentleman of the name of Charlés
Gascoigne was' a partner in a firm of Garbett and Company, mer-

h ]
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* After certain proceedings under the remit, the parties settled the case, -
voL. II. 2D
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chants at Carron Wharf in Scotland ; and so long ago as the mopth of
June 1772, the personal gstate of that Company, and of Mr Gascongne
as an mdmdual was on the application of Mr Gascoigne sequestrated ,
under the provisions of the statute of the 12th Geo. 111, cap. 72. In

consequence of that, the personal estate of Mr Gascongne was vested |
in a gentleman of the name of Anderson, as trustce under that seques- |
tration. Afterwards, in the year 1781, a gentleman of the name of,
Hogg was appointed trustee in the room of Mr Anderson; and the
sequestration was renewed under subsequent Acts of Parljament, par-
ticularly the 23d of the late King, cap. 18. for the heritable property
of Mr Gascoigne, as well as his personal effects, The same gentleman
was appointed first interim factor, and in March 1784 chosen trustee,
under that sequestration; and in consequence of his death in 1803,
(for these proceedings have gone on ever since the year 1772, up to
the very hour in which I am addressing your Lordships), a gentleman
of the name of Henderson was appointed trustee in place of Mr Hogg;
and the sequestration proceeded under the Act of 23d Geo. III.

My Lords,—Mr Gascoigne, for some years after the ongmal seques-
tration, acted as factor to the trustee, until the year 1786, when he left
Scotland, and went to reside in Russia, There he resided for a 5real:
number of years, until his death, which happened in the year 1806 ;
and during his residence there, it appears that he realized a very
considerable property. Wishing to return to Scotland in the year
1798, propositions were made by a gentleman of the name of Elphin-
stone, on behalf of Mr Gascoigne, to compromise with his creditors ;
but that negociation proved ineffectual. The debts of this Company
were extremely large, There had been a dividend of ten or twelve
shillings in the pound paid, but a very large balance remained. Mr
Gascoigne at this time proposed to pay the sum of L.10,000 to get
relieved from that sequestration. The result however was, that the
negociation entirely failed. In the year 1806, Mr Gascoigne died in
Russia, conveying, by a will made in Russia, his succession to his
daUghter, the Dowager Lady Hadinton, whe is one of the respon-
dents in this case. After his death, proposals were again made by
Lady Hadinton to compromise with the creditors; but these propa-
sals were ineffectual, and no compromlse took place.

My Lords,—It appears that, previous to Mr Gascoigne’s death, cer-
tain bills on a person of the name of Stein had been drawn, payable
to Lady Hadinton, but drawn certainly on account of Mr Gascoigue,
then residing in Russia, and that Lady Hadinton, as the person named
in those bills, ultimately obtained payment of them from Stein. In
consequence of these circumstances, in the year 1812 actions were
brought against Lady Hadinton, as her father’s executrix, and against
her husband ; one by two persons of the name of Gibson and Balfour,
who brought an action for reducing the bills under the statute of 1621 ;
and another brought by a gentleman of the name of Home of Paxton,
factor and manager for Messrs Douglas, Heron and Company, who
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had Been creditors of Mr Gascoigne for upwards of L. 20,000. I'hey
brought those actions against her as havmg 1ece1ved, in tn ust _for her
father, those bills upon Stein; and, by a summons, Mr Home con-
cluded for payment of the balance due to Douglas, Heron and Com-
pany, of the debt and interest.

My Lords,—In consequence of these proceedings, Lady Hadnnton,w

in order if possrble to put an end to those claims, mstltutéd, in the
year 1816, an action of declarator ; and it will be lmportant to call your
Lordships’ attention to the conclusions of the summons in that action.
Your Lordships will be thereby informed what it was that Lady Hadin-

ton sought to have declared in that action. My Lords, that summons,

after narrating shortly the same facts I have stated to your Lordships,
proceeded to state, that, in consequence of Mr Gascoigne’s residence
and domicile in Russia, and by the laws of Russia, his debts were
totally discharged and éxtinguished by prescription. It then goes on
to state, ¢ that during his residence in Russia he held various em-
¢ ployments under the Russian government, and became a public ac-
¢ countant, liable to that government for large balances and 'of:herwfse,

¢ which, with other large debts which he had contracted in Russia to

¢ natives of that empire, amounted to a sum exceeding the funds which
¢had come into his hands while he lived there, consisting of the
‘ salaries and other profits arising from his employments. That the
¢ said Charles Gascoigne had not the good fortune to obtain formal
¢ discharges from his creditors in this country; and finding, or sus-
¢ pecting that they were disposed to withhold such discharges, in ex-
¢ pectation that he would be able to realize a considerable fortune in
¢ Russia, and would return with it to his own country, and that they
¢ would pursue their claims against him, though the debts were extin-
¢ guished by the Russian -prescription as aforesaid; and the said
¢ Charles Gascoigne entertaining hopes that he would be enabled,
¢ through the liberality or munificence of the Russian government,
¢ under which he had held important situations, and in which he had
¢ been useful, to make an amicable transaction with the said creditors ;
¢ and being desirous of conciliation with them, although he was not, in
¢ any respect, bound in law to pay the debts or balances thereof appear-
¢ ing in the said sequestration, he did, of his own accord, make several
¢« offers to the said creditors; first, of the sum of L. 5000, and after-
¢ wards of the sum of L.10,000 Sterling, out of funds then in his
¢ hands in Russia, on condition of receiving from the whole of the
¢ said creditors, without exception, an ample and full discharge of all
¢ their debts.’

The summons then states, ¢ That the said Charles Gascoigne died
¢ possessed of considerable property in Russia, real and personal, but
¢ charged with, and liable to the payment of large debts due to credi-
¢ tors, natives of that empire, and particularly subject to the result of
‘ a settlement of the above-mentioned accounts of long standing and
‘ of immense magnitude between the Emperor of Russia and him,

June 16. 1823%%
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‘ which, at this hour, are not settled ; in consequence of which, ac-
‘Bcordlng to the law and customs of Russia, said property canpot, be
¢ aﬁ'ected byj the creditors of the. deceased, amf far less by hrs forengn'
y credltors, just or pretended but remains in the absolute angd uncon-
¢ trolled dlsPOsal of‘ his Impernal Majesty.” It then states the will of
Mr Gascol ne, by wb)ch he, named the Countess-dowager of Hadm-
ton, lu§ eldeg% daughter, lns. sole_heir and executrlx, who, upon his

eal) attemphed an amlcable settlement wrth the credrtors under the
sequ gtratxon o, tlns country,wbut her at}empts to compromrse their
clalm'sl’rv;‘ere }neﬁ‘ectual and it then concludes,, . © that, the following

persops, orgglnal eredltors, or heirs, executars, ass1gnees, or other-
‘-wise represen&mg, and in the place of orngnnal creditors under the
‘ sald sequestration awarded against the sard Fr ancis (Jarbett and

J-d Vs’ . V& ||

‘ Company and Charles Gascoigne as an_ 1lndrv1dual, Jenufq:erattng a
great number of the ereditors claiming ul der'the sequestrauon who
should be called in this action: and- thep Tt seeks to hav,e it ¢ found,
‘ decerned and declared, by decree of our sard Lords, that the sand

Pursueﬁ {that is, Lady Hadmton and her husband) ‘ are not ac-
,eonn(a le in. Scotland. to all or . any of the !gredltors, or pretended
gr,ed;tors, defenders, or any other persons W 1atsoever, for their intro-
Lmlsglons w;t ). and admrmstratnon of the' estate, means, and efl'ects of
¢ tlwe said deceased Charles Gascorbne, heritable ¢ or moveable, real or
Lprplegnal{fci]mred and lcft by him at hls death in Russia, and subject
‘A9 (,bm lawg of tlat empire :’ and that it should be declared ¢ that
‘qqll‘ d each ol' the debts due, or pretended to be due, to the
persons aBove named and desngned or.their predecessors, authors, or
¢ cedents, were, at the time of the death of' the said Charles Gas-
¢ corgne, and are now, and in all time commg, null void, and extin-
+ guished in law :'—¢ that the said Ann Countess-dowager of Hadinton,
“ and her said husband, pursuers, and all others, the family, children,
¢ and representatives of Mr Gascoigne, are dnscharged of the said
« debts or pretended debts;' and that the creditors should desrst from
molestlng them on account thereof in all time coming.

My Lords,—Defences were lodged to this libel ; and af'terwards the
actions brought against Lady Hadinton were conjoined with the pro-
cess brought by Lady Hadinton and her husband. The action came
on :before Lord Gillies on 11th July 1816, who ordered the pursuer
and ller husband ¢ to state jn a special condescendence, in - terms of
‘ the Act of Sederunt, the facts they aver and offer to instruct in sup-

¢ port of the conclusions of the libel, partlcularly as to tl)e residence
‘.of Mr Gascoigne in Russia, and the law of that country as appli-
« cable to this case ; and when lodged, allows the same to be seen and
‘ apswered.’ A

1My Lords,— A condescendence was glven in, in terms ofthw order
which was followed by answers for the appellants, in which they. re-
ferred to an opinion they had just obtained from Mr Brockhausen, an

eminent Counsel at St Petersburg, on the question of the Russian law ;
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and the re5pondents lodged a minute callmg f'o‘rgan exPlanatnon of some Jundle. hegd"
parts of the answers, partlcular]y of what related to the oplmon of the
Russian Counseél, and the appellants gave in an acnswer “to that minute’;

1970

and, on_the 14th May 1818, the Lord Ordlnary pronounced the fol-

lﬂ'

lowmg interlocutor :—¢ The Lord Ordmary havmg tbxs’day and Ifor-_
‘ merly heard “the Counsel for the parties, appomts them ¢ foquive in
b tth :

“‘mutual memorials upon the question, Whether’ the | resén‘; case 1s t0
‘ be determmed accordmg to the law of Scotland, without’® ;ef;ardctqh
¢ qt}}e law of pusma, and’that within twenty days ; and fufilleif:} Wmf né

‘ view of expedltxng the cause, before answer, appoints the'partr d'to

prepare a rnpui;uaf case “for the opinion of Russian Counsel, whethey it
¢ would be beld, in theé cnrcumstances of the ca'§e, that the“debts of
¢ Mr Gascongne claimed under the sequestratnon are extmgmsﬁed by
* the Russian law of prescnptlon ? - B osdbumae

In consequenteé of {hat, my Eords, a case was prepared by Mr Bell,"
advocate, approyed of' by the Lord Ordlnary, and transmlﬂeblu t;o’
Pefersburg for the purpose of obtalmng the opinion of CounSel there ; 3
and. the opinion of _tWo gent]emen who qre rep?esented a5 bé ing Véry
emmentqlaWyers In Russlz?,”was oblalned to which T shall havgr\to’%‘é
your Lordships’ attention presently "Upon’ these" Oplnl ns‘be'h re-.
turned, and on the case comlng on before the Court, fheyji)”omé'un) d.
the iriterlocutor which I am about to read to your Ldrdships: "RUoon
¢ the report of the Lord President, in the absence ‘of Lord lelle a%l:l
“ having advised the mformatlons for the parues, !the Lords e11 the_
defences in the pracess of declarator and extmctlon brou, ht 4t tRe
instance” of the Countess of Hadinton and her husband and Ide drn
and declare in the terms of the’ conclusions of the libel in the gaid pto-
cess; and in the several processes brought against the "said® Qaﬁntess
and her husband at the instapce of Messrs Gibson and%élfoﬁ‘ﬂ“&nd
the late Georoe Honie of Paxton, the Lords sustain the def'ences,
assoilzie the def'enders from the concIusnons of the several hbels in
« the said processes, and decern accordmg]y ; and find néither party
¢ liable to the other i 1n the e\cpenses of process in the sald actnbhs‘;'or
¢ any of them.’ o

My Lords,—In consequence of this interlocutor of the Lords of
Session, an ppeal hds beéh brought to your Lordships’ House ; and _
my Lords, T took thé libérty of reading to your Lordships the ¢onclu-
sions of this summons of Lady Hadinton, because your Lordshlps per-
ceive that, by ‘the 'intérlocutor which I have read, the Lords of Ses-
sion decern’and declaré in termis of the conclusions of that libel. 'The
consequence, theref‘ore, of that 1nterlocutor is this, thit one of the
terms of the contlusions of the libel being, that all the'debts‘due t6 ‘the
creditors in Scotland, and who had come in and remained under séquES-
trafion, are declared to have been, not 0“') at the time of ‘the deith
of Mr Gascomne, but at the time of the pronouncmg that intérlocutor;’
and in’all time coting, null, void, and extlngulshed in Taw. That s

so declired by the Court of Session. Lo
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June 16. 1824, My Lords,-——SeveraI very 1mportant questions have arisen upon this
judgment pronounced by the Court of Session:—1st, Upon the effect
of the Russian law upon the debts contracted by Mr Gascoighe™in
Russia, which, indeed, is thé principal question in the cause, and whiéh
branches itself into two or three questions ; namely, first, as to the gene-
ral effect of that law upon debts so contracted ; next, upon the effect of
a sequestratlon in preservmg those debts against the law of prescription
in Russia; and a third question also arose upon the effect of those com-
munications, ﬁrst, between Mr Gascongne and his agent Mr Elphin-
stone. and the trustee and creditors in Scotland, and afterwards on the
part of Lady Hadinton herself, how far those communications and
those offers would have the ‘effect of mterruptmg that law of prescrip-
tion which is said to arise in Russia, supposmg the Russian law to be
that by which the case is to be governed. "My Lords, there were
other qpestnons subordinate in point of importance, but, at the same
time, also not unworthy of attention, I mean with respect to these in-
terlocutors, as affécting the actions of the creditors brought agamst
Lady Hadmton because your Lordships will perceive by this inter-
locutor, the defenders in those actions, Lady Hadinton and her hus-
‘band, are assonlﬂed wholly from the conclusions of the several libels
at the mstance of those creditors; and consequently, if that interlocu-
tor was nght those creditors are adjudged by that interlocutor to have
no claim against her in respect of those bills of Stein which she receiv-
ed dgrmo the lifetime of Mr Gascoigne in Russia, and which were
payable to her undoubtedly on account of her father.

Now, iny Lords, with respect to the first proposition which is affirm-
ed by this interlocutor, namely, that there being in Russia this law,
that debts are not recoverable after they have been contracted ten
years, and which is said by this interlocutor to have totally excluded
those debts in Scotland, this question arises,—When debts are con-
tracted in Scotland or in England, and which are recoverable in the
courts of that country, and the debtor chuses to go and reside in a
foreign country, by the law of which country debts cannot be recover-
ed in that éountry after the period I have mentioned of ten years,
whether the law of Russia, though it might be available by a party
resident there, if he were sued in the courts of Russia, is to have the
effect if that party should return to Scotland, or if property should sub-
sequently accrue to him in Scotland, not merely of enabling him to
oppose any claim made against him in the courts of Russia, but to
have the effect of positively extinguishing and annulling those debts
in Scotland ? for that is the proposition which is adopted by this inter-
locutor, which affirms the terms of the conclusions of the libel. And
I may here take the liberty of saying, that where a libel contains vari-
ous conclusions,—though I know it is very often the practice of the
Courts of Scotland, if they are of opinion one of those conclusions is
supported, to decern generally in terms of the conclusions of the libel,—
your Lordships see in this case, as in many others which I have seen
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since 1 have had the honour of attending your Lordshlps House, June 16. 1824.°
and bef‘ore, the inconvenience which results” from’ its bemg $o stated,
¢ and decern and declare in terms of the conclusxo s of the libel,” if it
had been confined to one, might have been correct ‘in 1r{sfances where
'1t is not correct as to the whole. TE e Ee
) My Lords,—Havmg in this case had the advantage of ‘secing the
0p1mons “delivered by the learned Judges in the Court below, undoubt-
edly I cannot but sce that they have proceeded mamly’ upon ‘that
prOpoutnon, namely, that the effect of this prescrlptlon in' Russia is
to annul and extinguish, and prevent the recovery of thosé debts in
bcot]and But, my Lords, though that undoubtedly is the effect of
this mterlocutor, and the result of the opinion of the Judges,’ yet 1
observe all of them ' consider, that if Mr Gascoigne himself, after
having resided in Russia from the year 1786, when he went there, for
more than ten years, had returned to Scotland, that he could not have
availed himself in Scotland of this decennial prescription whicli had
run in Russia. They all agree that, under the sequestratnon, the cre-
ditoys, if he had returned, would have had a right to puvsue’him for
the debts, and that it would not have been enough for him to have
said, You cannot pursue me for those debts; for they would have said,
Scotland is the place where those debts were contracted,— Scotland
is the place where we are pursuing you; and you cannot protect your-
self by the effect of a law of a foreign country, in which you hdvé been
residing for a time, to release you from the effect of the debts incurred
in Scotland ; but you are still answerable. All the Judges a’g"i‘ee, that,
if he had returned, the dcbts would have been recoverable against him.
Lord Balgray, who first delivered his opinion, says, ¢ If Mr Gascoigne
‘ had returned to this country, and brought his effects with him, then
¢ you could have laid hold upon those effects, or you might have laid
‘ hold of his person under the sequestration.” Lord"Ba']rr'luto, who
followed him, says, ¢ If Mr Gascoigne had come to this country, then
‘ you would have applied the law of this country to him—you might
¢ have laid hold of his property or his person; but he never came to
¢ this country, he died in Russia; and therefore, I apprehend, the law
¢ 'of Russia must be applied.” My Lord President also states, ¢ But
¢ they, the creditors, say, If Mr Gascoigne had returned to this éouhtry,
‘ he could not have pleaded the Russian prescription ; and therefore his
¢ heir cannot do so either. I think the creditors are right in the first
« point, that if Mr Gascoigne had come tothis country he would have
“ been liable. The creditors would have been entitled to say, that the
‘ debts were contracted here; you are now domiciléd here, and we will
¢ attach your person for payment of these debts. We don’t inquire, and
t we have no right to inquire, where you get funds to pay those debts :
‘ You may find those funds where you please.’ 'And, my Lords, that I
apprehend is a correct view of the subject, as applied to Mr Gascoigne
himself'; not only asit follows from the opinions of those learned persons,
but a case was cited which had occurred in England, and it is admit-
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Jurfe'16. - 8249 \ted [ -that ‘thietpiinciplestoilbei applied in that case would: be equadly
apiflicabRe td'an"Bnglish®ot 4’ Séoteh ‘case—I mean the ease-of Smith
v&Bachanan Th’ the tirne '6f -Loid 1 Kenyan, in: which he -lays.down
tﬁé”f&riv'zﬂ?;éﬁf’thﬁtf subjectMi'Thdt was an action brought for a debt for
goods $old' Hind' delivéred! 2"Thé' defendants: pleaded,: in. discharge of
thé Person'al éstate and effectsof the defendants, that by alaw. of the
staté of’ Matyland;' made on the 10thApril 1787, intituled,-AiAn Act:
¢ réépectitig insolverit' debtars,” it was-enactéd, that any debtor for:any:
sttt abbv& L1800, might dpply by petition to the Chancellor of that
Sthte i94d that) cémplying with'the terms of that Act, he would be
for 8fér discHarged from the debts' which he then'owed. . They then
all¥ged;” that bfier the miking of that law, the defendants were joint
debtors for more than L.300 in Maryland; that they petitioned the
Chancellorf: andt offered to' deliver up.all -their property to the use of
their ‘c,redit'b.rs, - with: the schedule and*list-of--creditors thereunto
annexéd ;- that' the Chancellor gave™due notice to the creditors, and
ddiﬁiﬁisbéi’e&"-the oath to the defendants, appointed;a trustee on behalf:
of ‘the cteditorsJand directed the defendants to execute s deed to:him
of“al teir property, in-trastjtfor their creditors; that thereupon the
défendatits-did execute. a deed to the trustee, and deliver to him all
thiéir'iprﬁp'ei"ty,‘ who -certified such delivery to the Chancellor; and
tﬂ@t‘é(ﬁiéﬂ the"Chancellor, according to the Act, ordered, that the
défetfdantd shouli for ever thereafter be acquitted and discharged from
all 'ddbt¥ by thém “dwing or contracted before the ‘date of the deed.
My‘Lords,-to “that ‘it was replied, that the causes of action did not
aétrue in®Maryland, but had arisen in England,'within the kingdom of
England; &nd that therefore they were not bound by this discharge of
tliese defendants in Maryland, where they were then domiciled ; for
that England was the- place where the debts were contracted, they
wete sued in’ Engldand, and by the law of England, therefore, the
question~must be determinéd.”-My Lords, that replication was des
mdrred to. *It ¢ame on to be argued, dnd the defendants argued,
that, by thg' law of Maryland, they were discharged of all their debts,
and therefore were discharged from these. ™ The case, however, was
felt'to be so clear, that the Counsel ‘on the other side were stopped,
and-Lord Kenyon gave the judgment in these terms t—=¢ It is impossible
‘ to say that a contract made in one courtry is to be governed by the
‘Jaws of another. It might as well be contended, that if :;the state of
‘ Maryland had enacted that no debts diie from its own suhjectsto the
¢ sabjects of England should be paid, the plaintiff would have been
*bound by"“it.- -This is the case of a contract lawfully made by a
¢ subject in this'‘country, which he resorts to a court of justice to
¢ enforce; and-the only answer given is, that a law has been made in
‘ a-foreign country to discharge these -defendants from their debts, on
¢ condition of their having relinquished all their property to their
¢ creditors. Bat how is that an answer'to a subject of this country,
‘ suing on a lawful contract made here? How can it be pretended
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¢ that he is: bound by.a condition: tQ;WbiQh.' he.has. ngen Ao assent,, Juve:d6. 1824, -
¢ gither express or implied?- It is true,-that we..soqfar, give effect. to,
« foreign'laws: of’ bankruptcy, -as.that assignees :ofohankrupts deriving
¢ titles under foreign:-ordinances, are permlttedqito sue here {for debts;,

.....

¢ fue:to the! bankrupts’ estates; but that is because.the gight to PeFsq
¢-gonal property must be governed by the.laws- of. .that. unntryewhere.
¢ the owner .is:domiciled.”—Then. he goes on;t9, mention the, cases
which had oecurred upon that subject.~—My :Lords,.Mr Justice Law-
rence says,.&The:point rests solely on the. .question, Whethex the_ law.
‘‘of Maryland can take away the right of a subject-of.this copntry to.
‘‘sme uponl'a contract made here, andiwhich is binding. by.our laws 2.
¢ This -cannot- be pretended » and therefore: the plaintiffs are entitled,
¢ to judgment.” o . ,d s

10Your Lordships ;perceive the result of . thls Judoment. is, that the
interlocutor-having decerned .in the ,conclusx{ons,_.of,,,theJ_lb;e,l .oneof
which-conclusions is, that these: debts are null and. extinguished, if
to-morrow any. property. could=be. discovered .in Scotland which had.
belonged-ta- Mr Gascoigne, those creditors are, by,this.interlocutor,
tound.to have:no. right- whatever to pursue that property, because their
debts are absolutely npll-and. extinguished. My Lords, it is admitted,.
that if Mr Gascoigne had returned.into:Scotland,—nay mogg,‘r}f any.
effects had come into Scotland, whege they could have bggn at.tac]xed,
they would have:been liable to.be attached,under_;th_e_ sequestration.
It appears to mentherefore, that even oo the principles adopted by the
learned Judgesithemselves, the .interlocutor cannot. be.supported,to
the extent: toi which, it has been pronounced, that the debts,are null
and extinguished. g It is.another question, to which .L shall presently
call. your Lordships’ attention, whether,. though these debts are .nat
extinguished by the Russian law and proclamation, under the circum-
stances,<Lady Hadinton, who is a Russian representatlve of this
gentleman, can be sued:in Scotland in respect of that Russian repre-
sentation, in respect of effects received by her in Russia? jThat is a
very importantiquestion, and one which, it appears to me, has not
received-all that. considerationin the Court below to which it is en-
titled ;- buty my Lords, having stated thus much to your Lordships,. I
trust I have shewn sufficiently, that it is impossible to support the in-
terlocutor. that these debts are extinguished ; for, taking the language
of Lord Kenyon, whether it was the common law, or any law they
have themselves introdueed, it is impossible that, by a person’s removal
to~Russia, or anyother. country,where a different law prevails than
that in: Scotland, -he ean discharge himself from those debts; but he
must, if he returns to that country, be liable to be sued, leaving it
open to him to avail himself of any defence which the law of Scotland
epables him . to.set up against thuse demands, = Therefore, my.L ords,
to. the .extent to whieh this interlocutor has gone, 1 apprehend it is
impossible to sustain it, for the reasons I have stated to your Lord-
ships,
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June 16, 1824.. - Bat then, myaL‘ords, comes .that which is an.extremely important’
| and difficult question;,supposing : these debts, though not barred in
Scotland .yet.were not repoverable in Russia against Mr Charleq (zas-’
' coigne, whether Lady Hadinton, having succeeded to his property by
.theJaw,of Russia, that property being in Russia, can be sued in Scot-
land for those debts, which, if sued for in Russia, could not.have been
recovered against him? Now, my Lords, this point, -as I have stated'
to your Lordships, appears to me not to have been sufficiently consid-
ered by.the Court of Session, they having come ta the conclusion, that
although those debts were not barred as against Mr Gascoigne himself
if he had rcturned to Scotland, or brought effects there, yet they were
utterly extmgulshed as against his representatives. They have, of
course, coming to that conclusion, at once pronounced in favour of
Lady Hadinton .in the action of declarator; and at once, without
further consideration, assoilzied Lady Hadinton and her husband. from
the actions brought against her by some of the creditors; although in
that action. it was contended, that she had acquired property in Scot-
land, during the lifetime of her father, which was liable to her father’s
debts, declaring that those debts were null and extinguished, and at
once extinguished and void in respect of recovery against her; and,
of course,, she was assoilzied from the actions by that declaration.
.- My Lards,—It appears to me that another question, submitted to the
Russian lawyers, has not yet been answered by them so satisfactorily
as;ta,enable.your, Lordships at once to affirm this interlocutor, pro-
cegding upon the ground of those opinions. I observe even the learned
Judges themselves feel, that those opinions are not sufficiently precise
upon the subject, and I am not at all surprised that they should feel so.
I will shortly call your Lordships’ attention to the case which was
stated to these lawyers, and will read to your Lordships their opinion.
One question certainly was, supposing the law of decennial prescrip-
tion in .Russia to apply to debts generally, whether the effect of a
Scotch sequestration was not, to keep alive the debts proved under
that sequestration, and therefore to prevent the effect of the law of
Russia,—that depends very much upon the cffect of a Scotch seques-
tration. The Scotch sequestration differs in this respect from the
English commission of bankrupt: The effect of an English coimnmission
of bankrupt is, that by the assignment to the assignees, not only the
personal property of the bankrupt at the time, but all his future per-
sonal property, passes to the assignees ; so that the assignees under an
English proceeding, without further proceedings, may recover, in their
own names, any personal property subsequently acquired by the bank-
rupt. . A Scotch sequestration has no such effect; it merely passes the
.property the person possessed at the time of the sequestration ; and
if he acquires any personal property,“it is necessary, in order to give
the trustees possession of it, to have a supplemental sequestration. But
the effect of a Scotch sequestration, 1 apprehend, is, that it prevents
time running against those debts : indeed, there is an express statute,
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particularly the 54th of the late Kingp?which follows'the former pro- Jjune 16. 1824..
visions-upon' this subject, by which it'is enacted, by the 52d section,
“ That-the making production of the ground of debt or certified ac-
¢ caunt, with the oath of verity aforesaid; in ‘the'hands of theinterim
¢ factor, Sheriff-clerk, or trustee, or in:the €ourt:'of Sesston, shall-have
““the safiie effect as to interrupting prescriptiod of every Kind, from the
‘-perfod of such production, as if a proper action h#d beén 'raised on
¢'the'said ‘grounds of debt against the bankrpt and against the trustee.”
Now, therefore, although the trustee under the Scotch sequestration
could not, without a supplemental sequestration, recover the ‘effects
subsequently acquired, I apprehend the creditors have still a’tight to
pursue the bankrupt for the balance of their debts, as has been‘done
in ‘this case' by ‘Gibson and Balfour, and by Mr Home as factor for-
Douglas, Heron and:Company; for they sue against Lady Hadinton
and her husband for the balance due to them on account of the debts
they ‘have proved under the sequestration. It was therefore very
important, in presenting this case to a Russian lawyer, in order to de-
termine how the Russian law app]ied to this case, that as clear an ex-
plandtion as possible should be given to tlnt lawyer of the eﬂ'ect of
the Scotch sequestratlon. P I S
My Lords,—The case which is stated for the opidion of Russian
Counsel is rather short. It states the effect of this partnership by Sir
Charles Gascoigne and Mr Garbett, and then it statés, that ¢ ‘certam
¢ proceedings took place in Scotland, under the bankrupt laws of that
¢ country, against the Company, and against Sir Charles Gdscoigne as
“ a partner of the Company, for obtaining payment of the debts due by
‘ them. Itis contestéd between the parties, whether those proceedings
‘¢ have the effect of interrupting or excluding prescription, which, by
¢ the law of Scotland, after a certain number of years, extinguishes or
+ . cuts off the claiins of creditors for payment of debts on which no pro-
¢ ceedings have been taken sufficient to bar such prescription ; and-it
¢ will be necessary therefore, that, in making your answer to the case,
‘ you alternately suppose, on the one hand, that the debts would be
‘ held a5 cut offin Scotland by prescription, were Sir Charles Gascoigne
¢ alive, and in that country ; or, on the other, that the debts are still
¢ in Scotland subsisting debts, for which Sir Charles Gascoigne, if alive, .
¢ would be liable 5 ‘or his property, or those who succeed to him in-it,
‘ now that he is dead, might be affected by the law of Scotland.” Then
it goes on to state, that ¢ the debts claimed in Scotland against the
¢ Company, and against Sir Charles Gascoigne, amounted originally to
¢ L.129,447 ; and dividends have at several times been paid to the
¢ amount of 11s. 3d. in the pound upon those debts, leaving a large
“ balance still due. "Sir Charles Gascoigne, after having, till the year
¢ 1786, acted as manager for his creditors, left Scotland in that year
‘ and went to Russia. He was there naturalized. He died in Russia
“on 20th July 1806.—That ¢ Sir Charles Gascoigne’s residence in
‘ Russia was well known to all or many of his creditors in Scotland ;
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Jyoe 16:1824r ¢-butino judicial-demand was made agsinst him in Russia by Kis British
‘,créditors, fromthe moment of his landing in' that empire to’his death.”
—«Thatfrduring all this time; and3down to the present day, ‘the pro-
«.ceedings in'bankrupteyihave been going on in Scotland, wheré'furits
¢ have:been gradually collected and distributed -to'the extent already
« mentioned ; but no final distribution has yet taken place. =~ About tlie
‘year(d799.0rAl 800, Sir-Charles Gascoigne appears”to have'become
« desirous 'of obtaining a discharge from his .British- creditors, of all’
‘-claim$ which might be open-to them against his person, or against his
‘.rgcent acquisitions ;>and certain vovertures wére 'made at his-desire,
‘thy: his friends, to-compoundifor such a discharge by the offer of a'sum
¢ of- money;s but. without the acknowledgmeént of any!specific debt.
:The correspondence in which these overtures are mettigned and dis-
¢ gussed, is heréd referred to, consisting of "the first six humbers ‘of ‘the
‘:annexed letters. . This negdciation was never~cox’:’c':lude(.l?‘f'T Loatdimes
o-It then states the will of Sir Charles Gascoigrie, made in Russi; atid’
that ¢.all his: estate andgeffects, acquired since the‘bahki'uf)'tdy took
«.place:iniScotland, lay in Russia, which was the' place of his domidile
“.atibissdeath.7::Lady Hadinton accordingly entered into the a"dminis{
¢ trationoof -her father's effects, according ‘to the «forms: obsétved ‘th
‘.Russia.” She became desirous, as her father had been,fto-obtai‘ﬁ"?z'
¢ discharge from the British creditors, of any claim whi¢h they mighit
¢ have upon her father’s property, so acquired in Russia; and a ¢orres-
¢ pondence and negociation took place between persons acting on her
‘ behalf and the trustee for the creditors. That correspohdencé is alsd
¢ héreunts annexed.'—¢ This negotciation also proved ineffectuil beind ’
«:an-attion has been.commenced in the Court of Session“ifi Scotland,
‘ on the part of LadyiHadinton, for having it‘found 'and décbf‘éd,‘fa'é-‘-
¢cording to a form of action known in Scotland); that'L'a‘dy.‘!}l:fdfﬁtbh
¢ isifrot accountable in Scotland, to all“or‘any'"o'f her fﬁtﬁéi"é'éféﬂito’ts
“ in Britain, for any estate or effects which mdy liave'been détved to
¢ her from her father’s death in ‘Rus.gia‘, as being'property situdtéd fhére,
‘ and subject to the laws 'of that ‘empires diid generafly, that tHEUbb
* that had been contracted by him in Scotland or Brilain, béfdfe hd
‘ left Scotland, are entirely cut off and extifiguished! Tehad'in ‘gaite:
‘ cular been maintained, that by the Russian law, if no demahd, protess,
¢ or action for civil debt, have been instituted in Russia daring tén yéars
‘ from the date of the origin of the claim, or if any leghl déitiand or°
¢ action, though onceé instituted there within that period; has "riot
‘ been persisted in for a period of 'ten years, the right of aétion upon
¢ suchidebt is annulled.”” - S S e e

Then, my Lords, these are the questions. ¢ First, Without having
« any regard to the proceedings in Scotland,'or the foreign origin of
¢ the debts, -be pleased to say, \WWhether, by the law of ‘Russia, a person
¢« who takes; under the will of a father, the estate bt effects which'be-
‘ longed to him, does thereby bccomé responsible in Rd‘s’siﬁ“‘f&? his
 debts ? And if so, whether for his tbreign debts, 4s well as for those’
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¢ due in Russia 2.,, Whether there -is. any difference .between such-re? Jufg 167 1824
¢ sponsibility, supposing it to be .incurred, and theresponsibility of thé
¢ orlgmal party, either as to endurance-or otherwise'?: ;‘Whether there
‘ be, in the law, of Russia, any limitation -on prescriptions:by which the
¢ xight of a creditor to demand his debt;-either from: the. debtor-him-
‘.self, orfrom his heir,jis- discharged -or! cut:off in consequénce of the
‘ lapse of time, ten years, or-any other space of time ?2 'And‘be pleased
¢ to e.x[glai_n,;Whetber,V_by_ any form of judicial or extrajudicial demand,’
¢ thig discharge, from lapse of time, may-be interrupted ; and what the
¢ distinguishing: character of such interruption-is? Whetherti® uny
)udncnal demand has been made in Russia, and the creditor has ceased
¢ to persist in that demand, the debt-would be discharged by-prescrip-
“g‘op_"‘and what period-of -cessation from such action or demand;lis
¢ requisite to produce this effect ?’—Then, ¢ secondly,: Taking thessup-
¢ position that, by the law of Scotland, the debt-would be-discharged
‘ by prescription; and that- the proceedings in bankruptcy would have
‘ ng, effect in. preventing-the rule of prescription fromsapplying, :bé
‘ pleased to say, Wliether the:creditor would still be admitted to-make®
‘ his demand in- Russia against the original debtor, if alive 2 or against
‘ hlS heir taking his succession after his death-?.,What would be’ the
¢ eﬁ'ect, in the Russian tribunals, of the correspondenceibetweenithe’
{‘arues, in revnvmg a respopSIblhty which otherwise would bave been-
‘ held as discharged ?* ' e e’ gL 791 oqe 9VRd
Then there was a third questnon. ¢ Taking the supposmonpthat the
proceedmgs in bankruptey in Scotland, if not overruled‘ar-counter-
‘ acted by the Russian law of prescription, have kept thesdebt: alive
‘ t.hete, so-that it might be demanded from the original ‘debtor, ifestiil
‘1n ]xfe and in Scotland, -or from his heir, being in that:country, and
¢ ha_glgg _eﬁ'ects derived from the will of the original debtor, be-pleased
¢ to say, Whether would the debt be demandable also in Russia, either
‘ ftom the original debtor,- if alive, or_from his heir in posseéSnon
¢ of his estate and effects ? or would any Russian law of prescription
‘be held to discharge the person of the debtor, or his effects, from
¢ respoqsnbnhty for the debt?’ And then, ¢ Would the eorrespondence
¢ already referred to, have any effect in establishing in the Russian tri-
¢ bunals a responsibility not otherwise incurred?’ o -~ = - (omir
This case was sybmitted to two gentlemen, one of the name-of Hart-
mann, and another of the name of Brockhausen; and Mr:Hartmann
states tbe law of Russ;a to be as I am now about ta read to. your L.ord-
ships. ¢ As soon as the heir takes possession. of -the property . of the
¢ deceased, he becomes responsnble for the debts and: other obligations
¢ of the deceased; not only to the whole amount of what hé has inherit-
¢ éd, but as far as his own personal' means will extend; and that res-
ponsxbllu:y attaches to debts both in and out of .Russia.’—¢ There is
« no difference between such a respounsibility and that of a first debtor,
¢ either by its duratlou or otherwise.” Then as to the prescription; he
says, that ¢ the 4th section of the Imperial Manifest of the 28th June
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Tune! 16.0k824¢ - © 1787, fixesthe'prescription of.ten years for every process'ivhate'\iért
¢ and; after'the expiration of this:period, the right of: @+ creditorto
¢ demand-his debt;either from the first debtor or from his heirs,becomes
s completely null: and void ;vand this annibilation of the right; dfter the
¢ lapse of ten years," can neither be prevented nor interrupted-by judi- “
¢ cial or extrajudicial forms. *In the event-of a ‘judicial demand’ havmg
¢ been made; and that the creditor has ceased to persist in'it; ten years @
‘ must elapse after that cessation, to produce the effect of prescmptlom &B
Then he saysp. tIf, byuthe laws of Scotland, a debt becomes annihis
‘lated by préscription, the creditor, in that case, cannot make his ‘de-
‘ mand, in Russia, against the first debtor, or against the:pérson
¢ who has inherited from him after his death}’ supposing:the time.fixed
¢ far the prescription in Scotland to be also at least ten years.” - Then
he says, with respect to the correspondence—¢ It is true: that,itaccord-
‘ ing to the military regulation, admitted in ‘all civil causesy thelcor-
$ respondence which has existed between the parties interested Imay
¢ give rise to motives for entering upon a new process; but as thatire-i:
¢ gulation, as well as the ordinance of 5th November 1723, are only
‘ expressed in general terms upon the forms of proceedings,iand as no
¢ positive law exists, declaring”that a private-er particular correspon®
¢ dence, entered upon between the debtor or his heirs with theicredi-
‘ tors after the prescription has been in operation, ‘might oblige that
¢ debtor-to pay his creditors a debt already superannuated, it is 1mp054
« sible'to guarantee the fortunate result of such a process. Still 4t is
‘ true, that there exists similar instances where the Supreme Ruling i
¢ Senate has pronounced in favour of the creditors ; but these decistons
¢ have only been given in special cases, and they have not been promul-
¢ gated as established laws. Further, no precedentsican!ever be con:¢
« sidered as laws. In short, in entering upon such a process, the adverse
¢ party must be upon the spot; and the duration of such a litigation'is
‘not only very long, but subject to considerable expense:”” Then he
says, ¢ Supposing the bankrupt proceedings in Scotland have had the
¢ effect of perpetuating and continuing the debt, and that ‘theré had~
‘ been a formal judgment against the debtor, of & date within the
¢ period of ten years, then the creditors might' demand in- Russia the
¢ payment from the first debtor, in case he was alive, or, if"he'wab dead;
¢ from his heirs.” Then he says, that ¢ the correspondence which has
¢ subsisted between the parties interested may contribute to establish,
¢ before the Russian tribunals, a responsibility, as it has been before
¢ observed.” I think your Lordships will perceive, -that these ariswers
are not conclusive at all of the questions between the parties. They
are hypothetical answers, and no determinate answer is given on the
effect of the Scotch sequestration ; and indeed I d@m not surprised at
that, considering the manner in which' the question on the: Scotch se-
questration was proposed to that learned person.
Mr Brockhausen agrees, as to the effect of Russian law, with the
opinion given by Mr Hartmann. Then he says, ¢ Any debt not judi-
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¢ cially claimed,gor process, although-institutedinand: pot followed Up Junecl6..1824 :
¢ during a -lapse- of .ten years, is annulled and .condemned to eternal >
¢ oblivion by. the law alone, without intervention of the debtor.-~Mani. *
¢ fest of ithe year-1787, 28th June.i-But.when there isno interval of -
¢ ten years from,one petition to another, .or.of any other proceeding ®
¢ judicially.verified; the reclamation -or process remairs in:full forge.'
So that your ‘Lordships perceive that Mr Brockhausea is: of:opinion,
as indeed.: is to-be collected from the opinions of the other gentleman, *
that:if a-proceeding -had been instituted in Russia,- for. the-recovery;of .
a debt, which was continued there,.the ten years’ prescription: does:?
not runqn-favour of the debtor, until ‘the' cessation of .that civil ;pres *
ceeding ; andtherefore, .my: Lords, the great question in: this- case -
would be, :(supposing it.was to be determined by the law of -Russia); *
Whether,the effect of .a Scotch sequestration is not to keep alive, gin
the nature of a legal proceeding, the right of the creditors until they
are fully discharged, or until the party bimself has .obtainedra dis- °
chargepunder the sequestration?. . SR TS (VI U E o -1/
He says, in answer-to the fourth questwn; ‘ The debtor may produce;
¢ the act of- prescnpnon the day following theJast day of the expiration
¢ of the tenth year.’ Then he says, ¢ According to the Manifest of; -
¢ 1787, no.reclamation’ would be any longer admitted, either:-against °
¢ the debton,. if in life, or against his heirs representing him after his:
¢ death..- It would be equally the same if there was a prescription.ofja’ *
¢ foreign tribunal.’ . Then he says, with respect to the correspondence;-
those negociations which had taken place for the purpose of relieving: *
Mr - Gascaignefrom the effect of those debts,—¢ The correspondence -
* would necessarily revive motives to enter upan a new process, if ten: :
¢ years have not elapsed.from its date. If the debts were recognized-_ -
¢ ag-valid by a foreign tribynal, and that there was a formal judgment..
¢ agamsb.the debtor,_of a date within the period of ten years, then a
¢ judicial execution against the property of the debtor, or of his heirs,
¢ would be admitted in its full vigour; and there exists no law against
¢ its- 5, T he correspondence, written or signed by the hand of the debton=
¢ or of his heirs,,may serve as a motive for establishing in RRussia a new,
¢ process in'due form, according to the ordinance of 1723, 5th Noyems ;
¢ ber ;-but the correspondence of a .third person cannot be sustained
¢ as- proof, -unless:it is accompanied by a full power ; so that to ientey
¢ upon such a process, .it would be necessary for the adverse party
¢ to be upon _the spot.—N. B, The progress, of such: process is very:+
¢ slow, and the expense considerable.” : - v oy T havissde
My Lords,—Those opinions were.sent back by a gentleman, of ;the . -
name of Cramer, whose letter is added to. the Appendix, in which he-
apologizes for the delay. It appears that the legal gentlemen. in Rusr..1a
sia are not more expeditious in giving opinions. than the-legal gentle-3
man in this country. The .opinions were laids before the.gentie-
men in Russia in the month of April, and. they-got no answer till-the
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June 16; 1834, ‘month of September.. . He<says, ¢ After-receipt¢and - peruil”iof
s,the. Memorial intrasted to my.care, 1: applied for spinidns: to Mr
s Brockhausen. and ‘Mr - Hartmanny® both ‘lawyers of : fitst ‘'standing
‘S here, and possessed -of foreign languages, requesting an -immediate
¢ sblutionto’: This, however, Iicould not obtain, after all my plaguing
¢ and teasing them, until of: late, when I found. their opinions in part
¢ entirely’ opposite to each other, which would have embarrassed nny
¢ of the parties on: your side of'the water. : [ then resorted to new con-
¢ ferences:to discuss the matter ; and the lawyers have now giventheir.
¢ opinions, which' I enclose, and hope you will find agree, pretty much
¢« grounded upon our laws. The only point which, in my humble 'opi-
¢ nion, is the chief point of inquiry, is not exactly ascertained, and even
t.in conversation yielded'to by both lawyers.. It is adqumst. IA§.
¢ How far private correspondence, during the lapse of time preseribed
¢ by our laws (say ten years) is in favour of one ofithesparties cod-
‘-tending to recommence and.re-establish a suit at-lawy=i3Then. he
makes some remarks upon those opinions.ci~ =71 &', 19l 2202359,

My Lords,—I must confess that, attending.to those opinions and to
the judgment which has been pronounced below, & do not feel myself
in a situation to offer to .your Lordships any decided opinion upon the
effect of this law of Russia, or the answers given by these gentlemen;
and I should therefore propose to your Lordships, that this part of the
cause should be remitted to the Court of ‘Scotland, to obtain, if. possi-
ble, a more decided opinion on the effect of a Scotch sequestration on
property sued for in the Courts of Russia. It appears to me, a case
should be framed, stating positively the effect of a Scotch sequestration
in Scotland, as to interrupting prescription in Scotland, and the efiect
of that proceeding in the nature of a judicial proceeding in respect of
preserving those debts ; and upon such a case one cannot but entertain
a hope, that a more satisfactory opinion may be obtained from the
Russian lawyers upon that subject. So also upon.the eftect of the
correspondence. Some of the-learned Judges coneeive, that that
correspondence ought not to be received, because it was in the nature
of an offer of compromise, which in the law of Scotland is wholly dis-
regarded ; but that does not appear to be the effect of.the opinion of
the Russian lawyers. They seem to be of opinion, that in Russia
the effect of that correspondence would be to interrupt prescription,
which would otherwise run against debts; and with respect to the
actions brought against creditors, it appears to me, that the Court
below, deciding upon that point, in which I wholly differ from
them, namely, that those debts are wholly extinguished in Scotland,
have contented themselves, on coming to that conclusion, in dis-
missing the actions against Lady Hadinton. In those actions a very
different question arises, not only how far she, as a Russian represen-
tative, is subject to those debts, but whether, in the lifetime of her
father, acquiring property in Scotland in teust for her father, that pro-
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-perty is'not liable to those debts. That question:is not decided at-all. June 16. 1824
It may turn out on an investigation of this-case, (byt.on that point:it'is
-impossible to give an opinion without knowing haw the fact is), that this
- property may not be liable to those debts; but. when I see‘it stated,

that if preperty had been acquired by Mr Gascoigne in Scotland that :
would have.been liable to those debts, it is most material to:-ascertain
‘whether this property, which it is alleged that she .recejved: in trust
forsherdfather in Scotland, may not, independently of those mice ques-
-tions arising on the Russian law, be still liable in' those actions brought
:by. the :;persons. to whom I have referred your Lordships; Gibson and . |
Balfour, and Mr Home. These questions have never been -solemnly ‘
rdiscussed in the Court below: They say, In our opinion, those debts;
- though contracted in Scotland, are in Scotland absolutely null and -
extinguished, and cannot be enforced by those creditors against-Lady

Hadinton ; and if not against Lady Hadinton, not against any other
rperson they .say, Those actions by those creditors cannot be sustained,

because their debts are extinguished, and because Lady Hadinton can- B
not therefore be liable to the payment of those debt,s, or-to answer for

this money received under those bills. TR g I Y T\ T

My Lords, --Unfortunately, as.your Lordshlps must have collected

from what I have stated, the questions in this:case are questions,”if

they shall arise on the Russian law, of great nicety and great difficulty:

My Lords, I cannot help throwing out this, that 1 think the question

as .between the creditors and Lady Hadinton,—she ‘deriving her

title to this property as a Russian representative,—must be decided as

between the creditors and her, as it would be decided between: them

and a Russian, if a Russian had arrived in Scotland: i throw out that

as the present impression on my mind, not as-a conclusive opinion, but

as one deserving great consideration. - If, on the answer to those ques-

tions, it shall appear that, by the law of .Russia, those debts could not

be recovered there; because a person in Russia, acquiring right by

Russian law, would in Russia be exempted from the payment of those

debts, it would be‘difficult to say how, if this Russian came to Scot

land, he would be affected in Scotland, he being relieved by the law

of Russia from those debts; and if that be the law in the case of a

Russian, it is difficult to say how it can be different, if it is in the case

of a Scotch lady. I hdve thrown this out, (thinking that probably

what I have stated to your Lordships may be conveyed to the learned

Judges in the Courts of Scotland), as a most important point to bé
considered ; but, feeling as I do, and, if your Lordships shall concur

with me in that view, that part of this interlocutor cannot stand, namely,

that part of the interlocutor which has found these debts null and ex-

tinguished ; it appearing to me, that the Court below has proceeded

mainly on that ground, not only in the action of declarator, -but in those

actions which theé creditors have brought against her, and which are

conjoined in this process, I shall propose that your Lordships shall

find, first, that the debts due to the persons named in the summons of
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June 16. 1824. the respondents were not, at the death of Sir Charles Gascoigne, nor
: are now, null, void, or extinguished at law. I should propose, next,
T .""  that the cause stiould be remitted back to the Court of Session-in Seot-
land to review generaily theinterlocutor -tomplained of ; and, in review-
_ing the same,_that the Court should especially consnder, whether, by
the law of Russia, due regard bemg had to the proceedmg in the se-
. questration, and its effect in preserving the rights of the credutors till
their debts are fully satisfied, and to the communications between the
said Charles Gascoigne, and also between the said Countess, -and the
trustee under the said sequestration; the debts of the said.creditors
] could .now be enforced in Russia against the representative of the said
. Charles Gasco:gne there ; and for that purposé, thelCourt should bb~
: tain further opinions of Russnan’lawyers, upon a more full and a’édurate
| statement of the nature and effect of the process, of sequestratlon, and
of the aforesaid communication : and further, in the several - processes
brought against the said Countess and her husband, -at the instance of
. -Messrs Gibson and Balfour, and the late Mr Howe of Paxton, particu-
i larly to consider the time and occasion of Stein’s bills bemg made pay-
“ ., able to the said Countess, and whether thé said bills, or the sums re-
"7 covered upon them, can or cannot be considered as’effects of the said
Charles Gascoigne, received by the said  Countess in -Scofland il'and
.whether; if they can be considered as the effects of the said Charles
‘Gascoigne received by the said Countess in Scotland,~she is on that
-account lrable to any, and what extent, to the said pursueérs in those
processes, or any of them; and, after reviewing the said interlocutor,
with these findings and directions, that the,Ceourt shall do, and,decem
as-to,them shall seem meet and just. . ¢ Y S
My Lords,—1I ought to apologize to your Lordships for the tnme I
have taken in stating to your Lordships the nature of this case, and
the observations which have occurred to me upon it; but really, after
paying great attention to this case, I could not, consrstently with justrce
to the parties, with a view to the ‘findirigs and judgment I now move
your Lordships to pronounce, refrain from making these observations,
thinking that probably they may tend to 'assist inthe further consider-
ation of this case:in the Court of Scotland. The point is undoubtedly
one of great difficulty and great novelty, for 1 have not been able to
find any case bearing precisely upon this question ; and therefore it was,
that I have been induced thus long to detam your Lordships.

Respondent’s Authorities—Huber de Coof. Leg.; 1. Voet, 8. 80, nd 44, 3. 12.;

Randall, July 12. 1768, (4520.); Kerr, February 20. 1771, (4522,) ;' Campbell,
November £23. 1813; (F. C), Delvalle, March 9. 1786, (4525.); 1. Bell,

265.

SeotTTiswoope and RoBerTsoN—J. RicHARDSON,—Solicitors.
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