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His action is not, as I said before, for the exhibition o f deeds to make out May 26, 1826.
his claim, but to deliver the deeds to him, he founding upon the right o f
property in the deeds. H e says, he has been served heir. Be it s o ; still
he has not established his right to the dignity, and unless your Lordships
have recognised his claim, he cannot say that he is entitled to the dignity
of the Earldom of Craufurd and Lindsay. Upon these grounds, therefore,
— that this is an action founded upon a right o f property, and that he has 
failed in establishing that property upon his own show ing; that in re­
spect to the estates, he has not even claimed them ; and that in respect o f 
the dignity, lie has not established any claim,— I think that these interlocu­
tors must be reversed. Such a judgment will not prevent a proceeding on 
his part, on any future occasion, supposing him to have a ground for it. H e 
may raise, if he is so advised, an action o f exhibition ad probandum,— that 
accessary action to which I have referred,— or if at a future time he shall 
be found entitled to the dignity, the present form o f action may be rele­
vant. A t  present your Lordships see that the form o f the action is 
founded upon the right o f property, and the pursuer not having made out 
the right o f property, it appears to me these interlocutors ought to be re­
versed, and judgment given for the appellant. i

i 1
Respondent's Authorities— Sutherland Case, p. 61— 1 Stair, 7. 14— 4 Ersk. 1.

52.— Lady Mary Campbell v. Earl o f  Craufurd, A ug. 8, 1783 (3973).— Earl o f 
Hume v. Johnson, July 4, 1623. (Haddington.)— Earl o f  Bredalbane, Feb. 21, 1741.
— I Ersk. 3. 18.— Dunbar, Feb. 2, 1790 (7395).— MS. Index to Decisions o f  Hope,
Durie, and Spottiswood, A d  Lib.— Kcr, July 7, 1804 (7984).— Robertson’ s A p. Cases, 
p . 400.— Karnes* Hist. Law Tracts, p. 227. *

J. R ichardson— J. C am pbell , Solicitors.
\

W m . M a u l e , Esq., Appellant.— Shadwell—Adam— Robertson. No. 34.

H o n . W il l ia m  R am sa y  M a u l e , and E a r l  o f D a l h o u s ie , 
Respondents.— Brougham— Keay— James Campbell*

Res Judicata— Circumstances in which it was held (reversing the judgm ent o f  the 
Court o f  Session), that a decree o f  the H ouse o f  Lords did not form a res judicata as 
to a claim for certain leases ; but affirming the judgment, in hoc statu, as to a claim 
to certain lands which had been found by an extracted decree to belong to the de­
fender.
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G e o r g e  Earl o f Panmure, proprietor o f the estates o f Pan- M ay 26, 1826. 

mure, Brechin, Ballumbie, and Kelly, had two brothers, James lst dTvIsion. 
and Harry. Prior to 1680, lie disponed that o f Ballumbie to Lord Allowav, 

- his brother James, who, in 1681, made up titles in favour of 
himself and the heirs-male o f his body; whom failing, to his 
younger brother Harry, and the heirs-male o f his body, &c. 
under a strict entail* The estate of Kellie was purchased by
\ * 4
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3lay 20,182(5. Harry from Earl George, and, in 1087, lie settled it, by bis con­
tract o f marriage, upon the hcirs-male o f bis marriage; whom 
failing, those of any other marriage; whom failing, the lieirs- 
female o f bis body.

Earl George having died without issue, was succeeded by his
brother James, who, in 1713, granted a bond for £9000 to his
wife. • Having joined in the rebellion of 1715, Earl James was
attainted, and his estates forfeited.* 'Harry Maule, however,
claimed the estate o f Ballumbie, under the substitution in the • *
entail o f it in his favour, and was found to have right to it. 
O f the above marriage, he had four sons, George, James, W il­
liam, and John, the former o f whom died in infancy. There­
after, in 1727, Harry Maule entailed the estate of Ballumbie in 
favour of James, (who was now his eldest son,) and the heirs- 
male o f his body; whom failing, to W illiam ; whom failing, to 
John ; and James was thereupon infeft.

On the forfeiture o f Earl James, the Countess, founding on 
the bond o f £9000, made a claim against his estates, and it 

, being sustained, she assigned it to Jamcs, the eldest son o f Har­
ry, and his heirs, for certain causes expressed by him and his 
father in a back-bond.

The forfeited estates of Panmure and Brechin having been 
exposed to sale, were purchased by the York Building Com­
pany, and thereafter they granted leases o f the mansion-houses 
and parks of those properties to the Countess, for 99 years from 
her death; and by her they were assigned to Harry Maule, his 
heirs, and assignees. Thereafter, his son James having died, • 

* - William, the immediate younger brother, was served heir to
him, both as to the Ballumhie estate and the hond for £9000.

In this way Harry Maule was the proprietor o f the estate of 
Kelly, and had right to the above leases ; while his son William 
was proprietor of Ballumbie and the bond for £9000.

Thereafter, the forfeited Earl having died without issue, 
Harry Maule, in 1730, executed an entail o f the estate o f Kelly, 
.and o f the leases, in favour of his son William, and the heirs- 
male of his body; whom failing, to John Maule, his youngest 
son; whom failing, to Dr Henry Maule, Lord Bishop o f Cloyne, 
his next lieir-male and the heirs-male of his body; whom failing, 
to James Maule, brother of the Bishop; whom failing, his near­
est heirs. On the same occasion, his son William executed an 
entail in the same terms, and to the same heirs, of the estate 
o f Ballumbie, and bound himself to employ the contents o f the 
hond for £9000 in purchasing lands to be entailed in the same 
way.
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The Countess died in 1731, and Harry Maule in 1734. His May 26, 1826. 
son William was afterwards created an Irish peer, by the title 
o f Earl o f Panmure, and John was appointed a Baron o f Exche­
quer.

The property of the parks and mansion-houses o f Panmure 
and Brechin having been exposed to sale in 1765 and 1775, were 
purchased by Earl William, who continued to possess the estates 
on the original titles. In 1781, he executed an entail o f them in 
his own favour, and the heirs o f his body; whom failing, his 
nephew, the Earl o f Dalhousie, in life-rent, and his second son, 
the Honourable Mr Ramsay Maule, in fee ; whom failing, cer­
tain other substitutes. The deeds o f 1730 had been placed in the 
custody of Baron Maule, but were never recorded, and remained 
latent during the life o f Earl William.

On the death o f Baron Maule, without issue, in 1781, these 
deeds were found in his repositories along with a testament 
bequeathing them to Lieutenant Thomas Maule. This gentle­
man was the grandson o f Dr Maule, Bishop o f Cloyne, and, fail­
ing heirs-male o f Earl William, claimed right to the estates, &c. 
under the deeds o f 1730. The Earl then brought separate actions, 
concluding for delivery to him o f these deeds,— to have it declared 
that he was the unlimited proprietor o f the estates, and not af- ' 
fected by the fetters in the entails o f 1730,— and to have them re­
duced and set aside. His Lordship having died in the following 
year without issue (1782), Lieutenant Maule took out a brieve 
for being served, under the entails of 1730, nearest and lawful 
heir-male of tailzie and provision in general to him ; and at the 
same time raised a reduction o f the deed o f 1781 executed by 
him in favour of Mr Ramsay Maule. An advocation o f this 
brieve was brought by that gentleman, who got one for serving 
himself heir o f tailzie and provision to the Earl, under the deed 
o f 1781. These processes having come before the Court, and 
Mr Ramsay Maule, and his father, as his administrator, being 
sisted in place of the Earl, their Lordships, on the 1st o f March 
1782, * found that the deed o f tailzie, executed by the deceased 
4 Harry Maule o f Kellie, with consent therein mentioned, in the 
4 year 1730, o f his lands and estate of Kellie, and also the deed 
4 o f tailzie executed by the late William Earl o f Panmure, in 
4 the aforesaid year, of his lands and estate o f Ballumbie, are 
4 cut off by the positive and negative prescriptions; and that the 
4 obligation for employing £9000 sterling, executed by the said 
4 William Earl o f Panmure, in the aforesaid year, is cut off by 
4 the negative prescription; and therefore sustained the reasons 
4 of reduction o f these three deeds, and reduced, decerned, and
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May 26, 1826. * declared accordingly : Found that the s^id William Earl o f
4 Panmure had full power to make the deed of tailzie executed
* by him, in favour of the said Mr William Ramsay Maule and 
‘  his administrator-in-law; repelled the reasons of reduction of

that deed of tailzie, and assoilzied the said William Ramsay 
4 Maule and his administrator-in-law, from the process o f re- 
4 duction-improbation and declarator, at the instance of the said 
4 Lieutenant Thomas Maule against them, in so far as the same 
4 relates to the estates of Kellie and Ballumbie, and also from 
‘  the process against them for implement and performance of
* the prestations contained in the obligation for the £9000: 
4 Found that the said Mr William Ramsay Maule was entitled 
4 to be served heir o f tailzie and provision to the said deceased 
‘  William Earl o f Panmure, his grand-uncle, in virtue o f the 
‘  foresaid deed o f tailzie in his favour, and remitted to the Ma- 
i4 cers to proceed in his service accordingly, on the brieve brought
* before them by him and his administrator-in-law: Found that
* the said Lieutenant Thomas Maule had right to take up the 
4 lease o f the house and parks of Panmure, and the house and 
4 parks o f Brechin, and decerned against the said Mr William 
4 Ramsay Maule and his said administrator-in-law, in the conclu- 
4 sions o f declarator and removing in the foresaid action, at the
* instance o f Lieutenant Thomas Maule, so far as respects those 
4 leases, and remitted to the Macers to proceed in his service in 
4 so far as regards these two leases; but found that he was not
* entitled to be served heir-male o f tailzie and provision to the
* said William Earl o f Panmure, in virtue o f the said deed o f

%

4 tailzie o f the estate o f Kellie, executed by the said Mr Harry 
‘  Maule, nor in virtue o f the deed of tailzie o f the estate o f Bal-
* lumbie, executed by the said William Earl o f Panmure, and 
4 that his service on the brieve taken out by him could not pro- 
4 ceed with regard to the said estates o f Kellie and Ballumbie; 
4 and remitted to the Macers to dismiss the same accordingly,

' * * * 4 in so far as concerned these two estates.** Against this judg­
ment Mr Ramsay Maule immediately entered an appeal on the 
subject o f the leases; but this was withdrawn, and Lieutenant 
Maule did not reclaim, in consequence of an arrangement enter-
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* In his Appeal Case the Appellant stated,‘ that the Judges, at that time, were redu-
4 ced by sickness and other causes, from fifteen to nine, and out o f those nine only six
4 voted on the question regarding the leases. O f these six, Lords Alva, Braxfield, and
4 Hailes, were for Thomas Maule, and Lords Monboddo, Ankerville, and the Lord Pre- 

sident (Dundas), for M r Ramsay; but the Lord President, by an arrangement in those 
‘  days, having no vote, when the Judges were equally divided, Thomas Maule thus 
‘  gained the decision. Lords Gardcnston,' Rennet, and Westhall, were on the bench, 
‘  and voted as to the other questions, but declined voting as to the leases.*
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ed into between the parties on the 20th March 1782, stating that May 26, 
‘  to avoid further proceedings at law, the parties have agreed to 
‘  settle matters by arbitration. Therefore, the said George Earl 
‘  o f Dalhousie for himself, and as administrator-in-law for liis 
1 second son, the Honourable William Ramsay Maule and his 
‘ whole other children, and the Honourable Lieutenant-Colonel
* Malcolm Ramsay, his Lordship’s brother, on the one part, and 
‘ Thomas Maule for himself, and as administrator-in-law for
* (the Appellant) William Maule, his only son, on the other 
‘  part, have submitted and referred, and do hereby submit to 
‘  the amicable final decision and sentence and decreet-arbitral 
‘  o f Mr Alexander Wight and Mr Day Campbell, advocates, ar- 
‘ biters mutually chosen by the said parties submitters; and, in
* case o f variance between the said arbiters, to the Honourable 
‘ Robert M cQueeh, Esquire, one o f the Senators o f the College 
c o f J.ustice, oversman, mutually elected by the said parties, all 
‘  questions between them, or which either o f them may or can 
‘  have with the other in relation to the premises; and particu- 
i larly the whole o f  the said processes and claims, with the in- 
‘  terlocutor thereon pronounced, and appeal thereon entered,
‘ and cross appeal competent to have been entered, both o f 
‘  which are hereby agreed to be departed from.’ On the 2d 
o f April this award was issued: ‘ 1st, W e find that the said
* leases o f the house and parks o f Panmure, and castle and en-
* closures o f Brechin, obtained by the Countess o f Panmure and
* Mr Harry Maule, from the York Buildings Company, in 
( 1724, are now at an end, in consequence o f the late Earl o f
* Panmure having purchased the property, and that the tail- 
‘  zies o f them executed in 1730, and founded on by the said
* Thomas Maule, Esq. are at any rate cut off and extinguished
* by prescription, as well as upon other grounds of law, and are 
‘  not now subsisting deeds; and therefore, we reduce the same,
‘  and assoilzie the said George, Earl o f  Dalhousie, as liferenter,
‘ and the said William Ramsay Maule, his second son, as fiar 
‘  o f the estate o f Panmure, and the other heirs o f entail of the 
‘  said estate, from all claim and demand upon these leases, or 
‘  upon the tailzies thereof, at the instance of the said Thomas
* Maule, Esq. or his son, or any other persons claiming under 
‘  those deeds in 1730, and we so far alter the interlocutor o f 
‘  the Court o f Session, recited in the submission pronoupced 
‘  on the 5th o f March last; but we adhere to the said interlocu- 
‘  tor in all other points, and declare the same to be final and.
‘  unalterable* And as we conceive it to be just and reasonable,
‘  that the said Thomas Maule, though not entitled to make any
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May 26, 1826. « legal claim upon the foresaid deed executed in 1730, should
* have the following provision in money settled upon him and
* his heirs undermentioned, in consideration o f our having, by
* this decreet-arbitral, deprived him and them o f the benefit o f
* the leases, which the Court o f Session had adjudged in their
* favour, we decern and ordain the said George, Earl o f Dal- 
€ housie, for himself, and as administrator-in-law for his second
* son, and taking burden as aforesaid, and his heirs and succes- 
< sors in general, to make payment to the said Thomas Maule,
* and his heirs under mentioned, o f the sum o f <£3500 sterling, 
‘  in manner and at the terms following, viz. £500 thereof to
* the said Thomas Maule himself, immediately after this decreet
* is registered, and the remaining £3000 at Whitsunday next,
* but which £3000 is then to be laid out on good and sufficient
* security, to be taken in the name of two trustees,* &c.

The instrument then provided, that Thomas Maule was to 
receive the interest o f the money during his life, and the appel­
lant the interest of it after his death, till the term of Whitsunday 
1831, when the leases would expire, at which term the Appellant 
was to be paid the principal sum, and then the trust was to be 
at an end—but this was under the following declaration :
* And we further declare, that if either the said Thomas Maule,
‘  or his said son William Maule, or any other heir-male of his
* body, or subsequent heir called by the said deed in 1730, now
* reduced, shall hereafter attempt to make any claim upon the
* said deeds, or any of them, under the pretence o f their not
* being bound by this submission, or on any other ground what-
‘  ever, it shall be competent for the said George, Earl o f Dal- - 
‘  housie, or his said second son, or the other heirs to the estate o f 

1 * Pan mure, in their order, immediately to insist for repetition
* o f the trust-money, so far as the same is unuplifted at the time,
‘  or so far as it has been uplifted by the person making such
* claim, or by any other whom he represents, and for damages
* against the said Thomas Maule, and his heirs.’

The decree of the Court was then extracted, and the arrange- 
< ment was acquiesced in by Lieutenant Maule, who died in 1789,

leaving a son (the appellant) who was then sixteen years of age. 
In 1809, he raised an action of reduction of the service 
o f Mr Ramsay Maule, and of the submission and award, and 
concluded for decree of removing from the lands of Bre­
chin and Panmure, and count and reckoning for the rents. 
His reductive conclusion was in these terms:— 6 Therefore, and
* for other reasons to be proponed at discussing hereof, the said
* pretended submission, whole proceedings had therein, and 
t decreet-arbitral pronounced therein, and general service fore-
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4 said, and whole grounds and warrants thereof, with all that May 26, 1826. 

4 has followed, or is competent to follow on the same, ought and 
4 should be reduced, retreated, rescinded, cassed, annulled, de- 
4 cerned and declared, by decreet o f our said Lords, to liave;
4 been from the beginning, and to be now, and in all time 
4 coming, void and null, and o f no avail, force, strength, or 
4 effect, in so far as regards the pursuer, and not binding on 
4 him.’

The Court having, on the 9th March 1813, assoilzied the 
respondent,* and the appellant having appealed, the House o f 
Lords, on the 10th May 1816, found, 4 that in this action and 
4 proceeding between the present appellant and respondent, the 
4 alleged submission and alleged decreet-arbitral, o f the respec- 
4 tive dates o f 30th March 1782, and 2d April 1782, ought not 
4 to be considered as being, or having in law the effect of a sub- 
4 mission or decreet-arbitral, but as a form adopted, in which 
4 an agreement previously made between Thomas Maule, the 
4 appellant’s father, and George, Earl of Dalhousie, parties to 
4 the said submission, was concluded; and with this finding, it 
4 is ordered, that this cause be remitted back to the Court o f 
4 Session in Scotland, to review the interlocutor complained of 
4 in the said appeal, and upon such review to do therein as is 
4 just and consistent with this finding.’

When the case returned to the Court o f Session, the re­
spondent maintained that the right to the leases in favour of 
the appellant was cut off by prescription; and that, although 
the decreet-arbitral had been set aside by the House of Lords, 
it was binding as a concluded agreement or transaction. The 
appellant, on the other hand, contended that the discussion o f 
the question of prescription of the leases, was not hujus loci, as 
it was not embraced under the summons; and that the alleged 
decreet-arbitral was null to every effect. The Court, however, •
on the 2d December 1817, held that they could competently 
enter upon the question o f prescription, and on considering in­
formations, and the whole circumstances o f the case, they sus­
tained the defences, and assoilzied the defender.f

The appellant again appealed, and after parties had been heard, 
the Lord Chancellor prepared a draft o f a judgment to this 
effect (as the appellant alleged,)— 4 Reverse the interlocutor o f 
4 the 2d December 1817, so far as it is inconsistent with the 
4 order of your Lordships, of the 10th May 1816, remitting the 
4 cause back to the Court o f Session, to review the interlocutor 
4 of 9th March 1813, complained of in the former appeal, and

■Not  reported.

X
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May 26, 1826. 4 so far as it  sustains gen era lly  the defences p leaded fo r  the d e -
. 4 fender, and except as is hereinafter e x ce p te d : A n d  order and 

4 ad ju dge, that the instrum ent o f  2d  A p r il 1782, pu rportin g  to  
4 be a decreet-arbitral, ought to he set aside, and redu ced  as a 
4 decreet-arbitra l, a ffecting any rights o f  the a p p e lla n t; and 
4 declare, that under the circum stances o f  this case, this in - 

» 4 ter locu tor , o f  1st M arch  1782, is not to  be considered as final
4 and con clusive against the respondent, w ith  respect to  the 
4 leases in question ; but tlieir L ordsh ips are o f  op in ion , that 
6 the appellant is barred  by prescription  d f the righ t to take up 
c such  leases, and that the defences o f  the respondent ought, on  
4 that account; to  be sustained, as to so m uch  o f  the appellant’s 
4 action  o f  reduction  and declarator, as seeks a declaration o f  
4 the rights o f  the appellant to such  leases; and so, far their 
4 L ordsh ips affirm  the ju d g m en t o f  the 2d  D ecem ber 1817, b u t 
4 w ithout pre jud ice , as to any  question  betw een  the parties,
4 touch ing  any  property  com prised  in  the deeds o f  tailzie, in  the 
4 pleadings m entioned, except the said leases.’

T hereafter, the appellant subm itted rem arks upon  this draft, 
and the fo llow in g  ju d gm en t was pronou nced  b y  the H ouse, on  
the 10th o f  J u ly  1819 :— 4 I t  is ordered  and adjudged , b y  the 

x 4 L ord s  Spiritual and T em pora l in P arliam ent assem bled, that
4 the said in terlocu tor therein com pla ined  o f  be, and the same 

• ' 4 is hereby reversed, so far as it is inconsistent w ith  the order o f
4 this H ouse, o f  the 10th o f  M ay  1816, rem itting the cause back j 

, 4 to the C ou rt o f  Session in  S cotland, to rev iew  the in terlocu -
4 tor o f  6tli M arch  1813, com plained o f  in  the form er appeal, in 
4 so far as it sustains generally the defences pleaded for  the de- 

' 4 fender, and except as hereinafter expressed : A n d  it is further
4 ordered  and adjudged, that the instrum ent o f  2d A p r il 1782,
4 purporting  to be a decreet-arbitral, ought to be set aside and 
4 reduced  as’ a decreet-arbitral, affecting any rights o f  the ap- 

, 4 pellant. A n d  it is declared, that, under the circum stances o f
4 this case, the in terlocutor o f  1st M arch  1782 is not to be con - 
4 sidered as final and conclusive against the respondent, w ith 
4 respect to the leases in q u estion ; and, therefore, as to so m uch 
4 o f  the appellant’s action  o f  reduction  and declarator, as seeks 
4 a declaration o f  the rights o f  the appellant to such leases, it is I 
4 further ordered  and adjudged, that the said in terlocutor o f  j 
4 the 2d  D ecem ber 1817 be, and  the same is hereby affirmed,
4 but w ithout prejudice as to any question betw een the parties 
4 in any other action touching any property  com prised in the 
4 deeds o f  tailzie in the pleadings m entioned.’

T he case having returned to the C ou rt o f  Session, the ju d g -  f
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m en t w as applied, and the in terlocu tor o f  the C ou rt extracted  May 26, 
on  the 7th M arch  1820.

T h erea fter  the respondent raised an action  to recover, and 
d id  recover from  the appellant, the sum  w h ich  had b y  the an­
n u lled  decreet-arb itra l been aw arded .*

T h e  appellant then raised a n ew  action  against the respond­
ents, in  w h ich , a fter lib e llin g  on  the deeds o f  entail execu ted  in  
1730, and rec itin g  that w h ich  had been m ade b y  the E arl o f  
Pan m ure, and on w h ich  the respondent possessed the estates, 
as also certain  other previous deeds m ade b y  the E arl, he co n ­
clu d ed  to have it fou n d , c that the w h ole  o f  the foresaid  d isposi- 

, 6 tions and  settlem ents execu ted  b y  the said deceased W illia m  
6 E arl o f  P an m u re , w h ereby  he con veyed  the estates o f  K e llie  
6 and B a llu m bie , and others, contained  in  the foresa id  deeds o f  
6 tailzie and ob ligation  foresaid , w ere all m ade and granted  in  
6 d irect v io la tion  o f  the ob ligation s and proh ib itions, and  oth er 
c provision s and con d ition s therein  contained, fo r  the purpose o f  
6 a lterin g  the ord er o f  succession , and d isappoin ting  the pursuer 
6 and the other substitutes ca lled  to  the s u cce s s io n 'b y  the said 
6 deeds o f  tailzie, and the said W illia m  E a rl o f  P an m u re  had n o  
c p ow er to gran t the sam e.’ H e  therefore con clu d ed  fo r  decree 
o f  reduction  o f  these deeds, and o f  rem ovin g  from  the lands, and 
o f  cou n t and re ck o n in g ; but he did  n ot con clu d e  for  red u ction  
o f  the decree in  1782. In  defence, the respondent con ten ded  
that the ju d gm en ts  a lready pron ou n ced , both  as to the estates 
and the leases, fo rm ed  res ju d ica ta  in  his favour. T h e  L o rd  
O rd in a ry , after h av in g  appointed  cop ies o f  a ll the ju d g m en ts  on  
w h ich  the respondent rested his plea o f  res ju d ica ta  to be p ro ­
du ced , found that, { b y  the extracted  decreet o f  the C ou rt o f  
6 Session , 5tli M a rch  1782— b y  the ju d g m e n t o f  the C ou rt o f
* Session , 9th  M arch  1813— b y  the ju d g m en t o f  the H ou se  o f  
‘ L ord s , 10th M a y  1816— b y  the ju d gm en ts  o f  the C ou rt o f  S es- 
6 sion , 21st M a y  1816, and 4tli M arch  and 2d D ecem b er 1817 
6 — b y  the ju d g m en t o f  the H ou se o f  L ord s , 10th J u ly  1819, and 
c b y  the extracted  decreet o f  the C ou rt o f  Session , 7 th  M a rch  
6 1820, all right and interest w h ich  the pursuer claim s under the
* present sum m ons o f  reduction  and declarator are tota lly  ex - 
c eluded, and the sub ject-m atter o f  this action  is res ju d ica ta  by  
6 the ju d gm en ts  above referred to, and therefore assoilzied the 
4 defen der.’

A g a in st this ju d g m en t the appellant recla im ed ; but the C ou rt 
adhered on  the 1st June 1824. f

* See 2 Shaw and Dunlop, No. 27. + See 2 Shaw and Dunlop, No. 26.

i

»

1826.

%

i



t /%

✓

460 . M A U L E  V. M A U L E , & C .
\

May 2C, 1820. Lord Herntawd.— In  considering w hether there is a  res ju d i-
cata, w e m ust n ot look  at each ju d gm en t separately, hut at them  
taken all together. In  this view , it is perfectly  plain  that the de­
fence is w ell founded. Indeed, this is ju s t  a revival o f  the o ld  
action  in 1782. T h e  in terlocutor there sustains the defence o f  
prescription  as to  the la n d s ; and w ere it  necessary to enter on  
the m erits, I  th ink that ju d gm en t p erfectly  correct. T h en  there 
w as a  com prom ise, w h ich  was acted on  fo r  m any years. A t  
last the pursuer attem pted to open u p  m a tters ; but the defender 
w as assoilzied, and the H ouse o f  L ord s  in  substance affirm ed 
that ju d gm en t. T h ere  appears at first sight som e con fusion  as 
to  the lands and leases, hut, on  attending to  the procedure, it is 
clear the question is at rest as to  both  ‘o f  them .

'  Lord Bolgray.— It  is perfectly  plain that there is a res ju d i­
cata as to the leases. I  cannot explain the ju d gm en t o f  the H ouse 
o f  L ord s  in  1819 to an y  other effect. A s  to the lands, I  am  not 
so clear. Perhaps the pursuer m ay he entitled to get at them  
in proper form . T h e  H ouse o f  L ord s have set aside the sub­
m ission in  t o t o ; and it m ay, perhaps, still he com petent to re­
duce the ju d gm en t in  1782. B u t it is n ot before us, and w hile 
it stands, it m ust form  a res j  udicata against the pursuer as to 
the lands.

Lord Gillies.— W e  have nothing to do w ith  the m erits. T h e 
on ly  poin t brou gh t under our rev iew  is that o f  res jud icata . 
W ith  regard to the lands, there is an extracted decree in favour 
o f  the defender, and w hich  affords to him  a valid defence. P os ­
sib ly  it m ay he affected by  the subm ission being set a s id e ; but 
no reduction  o f  it has been brought, and therefore it m ust re­
ceive full effect. T h e decree-arbitral has, how ever, on ly  been 
set aside as such. T h e claim  to the leases is not touched by  the 
reservation in  the ju d gm en t o f  the H ouse o f  L o r d s ; and it is 
plain, w hen y ou  look  back  at all the ju dgm en ts, in a com plex 
v iew , there is a res ju d ica ta  also as to them .

Lord Sticcoth.— I am  o f  the same opinion .
Lord President.— I concur. T h e  decree-arbitral, settling the 

rights o f  the parties, both  as to the lands and leases, was acquies­
ced  in  till 1809. T h en  a reduction  was brought o f  it as a de­
cree-arbitral, hut not as an agreem ent, and the ju d gm en t o f  1782 
was not com plained of. T he H ouse o f  L ords have set aside 
the decree-arbitral as such, but not as an a greem en t; and in­
deed it w ou ld  have been ultra petita to have done so. This 
C ou rt assoilzied from  the action, and that ju d gm en t has been 
affirm ed, except to the effect o f  finding that the decree-arbitral 
is not valid as such. T herefore, the absolvitor from  the claim  to

i
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llio leases remains effectual, and the decree o f 1782 is a bar as to May 26, 1826. 
that for the lands.

9

William Maule appealed. '
i

Appellant— By the judgment of 1782, the claim to Kellie,
Ballumbie, and the £9000, was rejected— to the leases the claim 
was sustained. The operation o f this decree was stayed by the 
award under the agreement. This agreement and award, and no­
thing else, the appellant challenged in his former action; and the 
award has been reduced to all effects. The conclusion as to re­
moving was not equivalent to a claim, on the merits, to the leases, 
or such as would have warranted a decree or decerniture on the 
merits. But it was necessary in point of form, as, in consequence 
o f the award, the respondent had entered into possession ; and it 
was requisite that matters should be put exactly as if  no such 
decree had been pronounced, so as to give effect to the appel­
lant’s rights under the judgment of 1782. While, however, the 
House of Lords set aside the decree-arbitral, they thought, that 
under the circumstances of the case, the finding in the judgment 
1782, as to the leases, ought not to be final against the respon­
dent. But in so setting aside the decree, matters were laid open 
to both parties, and it became competent to the appellant to. pro- . 
ceed in any other action to vindicate his rights. A ll that was, 
therefore, decided by the House was, that the decree-arbitral 
was ineffectual, and that the door was still open to the respon­
dent to claim the leases, and o f course to the appellant to claim 
the estates o f Kellie and Ballumbie, and the bond o f £9000, It 
is impossible, therefore, to contend that the judgments subse­
quent to that o f 1782 afford a plea of res judicata; and as to 
that judgment, it has in effect been entirely laid open by the 
proceedings which have taken place.

jRespondent.— The conclusions of the appellant’s action were 
perfectly sufficient for trying the question o f right to the leases; 
and accordingly that very point was discussed before the Court 
o f Session, and was set at rest by the judgment of the House of 
Lords, in 1819. There was then no discussion as to'the estate 
of Kellie, Ballumbie, or the £9000 ; and therefore the reserva­
tion could not apply to them. The right to these estates had 
long since been settled by the extracted decree in 1782. The 
appellant’s plea in the Court of Session was, not that the con­
clusions of his action would not admit an inquiry into the me­
rits o f the claim to the leases, but that his right to the leases 
was finally fixed by the judgment 1782. Looking at the judg-
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May 26, 1826. ments pronounced in this litigation, taken altogether, it is im­
possible to get over the respondent’s defence of res judicata.

T h e  H ouse o f  L ords ordered and adjudged, ‘  T h at the in ter- 
‘  locu tors com plained o f  in the said appeal be, and the sam e are 
6 h ereby  affirm ed, 'with respect to the estates o f  K ellie  and B a l-  
‘  lum bie, and the bon d  for ,£9000  in the said interlocutors m en - 

, ‘  tioned, so far as the said in terlocu tors find that all right and
‘  interest in the said estates and bond  w h ich  the appellant cla im - 
‘  ed under the sum m ons o f  reduction  and declarator, in  the said 
‘  in terlocu tors m entioned, w ere tota lly  excluded , and the sub­
j e c t  m atter o f  the action then before the C ou rt as to such 

•‘  estates and bon d  was res ju d ica ta  b y  the ju d g m en t contained 
‘  in  the decreet o f  the C ou rt o f  Session o f  the 5th  o f  M arch  
* 1782 in  the said in terlocu tors m entioned, inasm uch as it ap - 
‘  pears to  their L ordsh ips that it w as not com petent to the ap - 

* 6 pellant, b y  the sum m ons o f  reduction  and declarator, in  the 
c said in terlocutors m entioned, to im peach such decreet o f  the 
‘  5th o f  M arch  1782, so far as the sam e respected such estates 
‘  and bond, and such  decreet has n ot been im peached b y  re - 
‘  cla im in g  petition or  appeal, or  an y  other proceed in g  com petent 
6 to im peach the sam e : A n d  it is further ordered and adjudged,
‘  T h at the in terlocutors com plained o f  be, and the sam e are 
‘  hereby reversed, so far as the same find that all ’righ t and in - 
6 terest w hich  the appellant claim s in the leases o f  B rech in  and 
‘ Pan  m ure, under the sum m ons o f  reduction  and declarator, in 
‘  the said in terlocutors m entioned, w ere tota lly  excluded, and 
‘  that the subject-m atter o f  the action  then in  question, tou ch - 
6 in g  such leases, was res jud icata  b y  all the several ju dgm en ts 
‘  referred  to in  the interlocutors com plained of, inasm uch as the 
‘  said decreet o f  the C ou rt o f  Session o f  the 5th o f  M arch  1782,
‘  instead o f  exclu d in g , expressly affirm ed the title under w hich  
‘  the appellant claim ed such leases, and the ju d g m en t o f  this 
‘ H ou se  o f  the 10th o f  J u ly  1819, in  the said interlocutors m en- 
‘  tioned, expressly  left all questions open to both parties w ith 
‘  respect to the said leases, notw ithstanding such  ju dgm en t, or 
‘  an y  o f  the proceedings in the C ou rt o f  Sessiou to w hich  such 
‘ ju d g m en t referred, such ju d gm en t o f  this H ouse having de- 
‘  d a red , that under the circum stances o f  the case the said de- 
c crcet o f  the 5th o f  M arch  1782 was not to be considered as 
‘  final and con clusive against the respondent w ith  respect to 
c such lea ses ; and having, therefore, as to so m uch o f  the ap- 
‘  pellant’s action  o f  declaration and reduction  then before the
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f H ou se  as sou ght a declaration  o f  the rights o f  the appellant to  May 2G, 182C. 
‘  such  leases, fou n ded  on the said decreet o f  the 5tli o f  M a rch  
6 1782, affirm ed the in terlocu tor o f  the 2d  o f  D ecem b er  1817 ,
* then complained of, but having also expressly declared that 
c the affirmance o f such interlocutor by this House was without 
6 prejudice to any question between the parties in any other 
i action touching any property comprised in the deeds of tailzie 
c therein mentioned; the intent and meaning of the whole o f 
( such judgment being to leave all questions respecting the right 
6 to the said leases, as well as to the rest o f the property com- 
‘ prised in the deeds o f tailzie therein mentioned, open to be dis- 
6 cussed in such manner as the same might be properly discuss-
* ed  in  an y  fu tu re  p roceed in g  p rop erly  instituted fo r  that p u r-
* pose : But, as it appears that the Court o f Session, in pronoun- 1 
6 cing the interlocutors complained of, have not entered into
* any question touching the right to the said leases, except the 
6 question, whether, by the several judgments in the said inter-
* locutors mentioned, all right and interest, which the appellant 
4 claimed under-the summons o f reduction and declarator then 
c before the Court, were totally excluded; and whether, there-
* fore, the subject-matter o f that action respecting such leases (
* was res judicata by the judgments referred to in such interlo- 
6 cutors, so that the right o f the appellant to the benefit o f such 
6 leases has not been properly discussed in the action o f reduc-
* tion  and  declarator then  before  the said C ou rt, a ccord in g  to  
c the reservation  con ta ined  in  the ju d g m en t o f  this H ou se  o f  the 
c 10th  o f  J u ly  1819, and the true in ten t and m ean ing  o f  that 
‘  ju d g m e n t : I t  is further ordered , T h at this cause be re ferred  
c back  to the C o u rt  o f  S ession , so far as the sam e respects the 
c righ t and title to  the said le a se s ; and that the said C ou rt do 
‘  p roceed  therein  in  such  m anner as shall be consistent w itli this 
6 ju d g m en t, and w ith  the form er ju d gm en ts  o f  this H ou se , and 
6 as shall be ju s t /

L o r d  G i f f o r d .— M y Lords, there was a case heard before your 
Lordships, a short time ago, in which your Lordships had the assistance 
o f a noble and learned lord (Lord Redesdale), who is not now present, 
but with whose opinion I have had the benefit o f being made acquainted;
I  mean the case of Maule v, Maule. M y Lords, I think I shall be ena­
bled, very shortly, to state to your Lordships the nature o f the question 
which has been brought before you for judgment, though that question 
arises out of a very complicated state of facts, and a long series of litiga­
tion, commencing so long ago as the year 1782.

The present appellant’s father, M r Thomas Maule, claimed to be en-
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182C. titled, under old entails, to estates, called Ballumbie and Kellie. H e 
claimed, also, to be entitled to a bond for £9000, given by James Earl 
o f Panmure to his countess; and lie claimed, also, to be entitled to the 
benefit of certain leases of lands, called Brechin and Panmure. In the 
year 1782, various actions were pending between him and the other par­
ties, who contended that his claim under those entails had been cut off 
by the Scotch law of prescription, and that they were entitled to the es­
tates ; and, my Lords, these actions being conjoined, a judgment was pro­
nounced on the 5th of March 1782, to which it is necessary to call your 
Lordships’ attention. (His Lordship then read the judgment.)

M y  Lords, it is stated that M r Ramsay Maule being dissatisfied with 
this interlocutor, and to avoid farther litigation between these parties, ait 
agreement was entered into op the 30th o f March 1782, to settle all mat­
ters by arbitration. The arbitrators were, M r Alexander Wight, a very 
learned counsel in the Courts of Scotland, M r Ilay Campbell, afterwards 
Sir Ilay Campbell. There was an instrument, prepared in the common 
form o f such instruments in Scotland, which, after the usual preamble, 
proceeded as follows. (His Lordship here read the terms of it.) ^

These gentlemen made what is termed, but what has since been found 
not to be regular, a decreet-arbitral. (H is Lordship then read the de­
creet.) Thus your Lordships see that, in fact, their decision was wholly 
against the appellant’s father, for they adhered to the interlocutor o f the 
Court in so far as it had established the right to the estates of Kellie and 
Ballumbie, and the <£9000 ; and they altered the interlocutor of the 
Court of Session, with respect to Lieutenant Maule being entitled to the 
leases.
. M y Lords, whether this instrument was entitled to the character of a 
decreet-arbitral, or not, is of no importance to inquire, after what I shall 
state to your Lordships relative to the proceedings which have passed, 
and particularly after the decision in your Lordships’ house. It was ac­
quiesced in by Mr Thomas Maule till his death. His son, the present 
appellant, upon his death, did not take any step to impeach this proceed­
ing, until, I think, the year 1809. The appellant’s father died in Novem­
ber 1789. In the year 1809, an action was brought in the Court of Ses­
sion for the purpose of setting aside this decreet-arbitral, as far as affected 
the leases, because, by so doing, the appellant thought that he would set 
up the judgment in the Court of Session in favour o f his father. In that 
action he was unsuccessful in the Court below, but upon an appeal to your 
Lordships’ house, your Lordships, in the month o f May 1816, pronoun­
ced this interlocutor; you ‘ find that in this action, and proceeding be- 
‘ tween the present appellant and respondent, the alleged submission and 
‘ the alleged decreet-arbitral, of the respective dates of the 30th of March 
* 1782 and 2d o f April 1782, ought not to be considered as being or bear- 
‘ ing in law the effect of a submission, or decreet-arbitral, but as a form 
‘ adopted, in which an agreement previously made between Thomas 
‘ Maule, the appellant’s father, and George Earl of Dalhousie, parties to 
‘ the submission, was concluded;’ and with that finding your Lordships
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ordered the cause * to be remitted back to the Court o f Session in Scot- May 2G, 1826, 
4 land, to review the interlocutor complained o f in the appeal* and upon 
4 such review to do therein as is just and consistent with this, finding.*
Y our Lordships, therefore, perceive that the House determined that this 

. instrument was not to have the effect o f a decreet-arbitral.
Upon its going back to the Court o f Session, various proceedings were 

had there ; and the cause came back to your Lordships* House by a se­
cond appeal; the Court o f Session having sustained the defences pleaded 
for the defender, assoilzied him, and decerned. I should have observed, 
that there was a most elaborate discussion of the question agitated in 1782, 
as it regarded the leases only. The object of the action was merely to set 
aside the decreet-arbitral. It contained no other conclusion in the sum­
mons, but that the decreet-arbitral should be set aside, as a decreet-arbi­
tral, and,'accordingly, your Lordships have declared it was merely a form, 
adopted, in which a previous agreement was concluded. M y  Lords, on 
the case coming before your Lordships* House a second time, an inter­
locutor was pronounced, to which it is most important to call your Lord- 
ships* attention, because it does appear to me, as it has appeared to the 
noble and learned Lord to whom I have referred, \yJio heard this case, 
that the Court of Session have not accurately considered the import o f 
that decision o f your Lordships* House. It was ordered on the 10th July 
1819, that 4 the interlocutor therein complained o f be, and the same is 
4 hereby reversed, so far as it is inconsistent with the order o f this House,
4 of the 10th May 1816, remitting the cause back to the Court of Ses- 
4 sion in Scotland, to review the interlocutor of the 6th o f March 1813,
4 complained of in the former appeal, in so far as it sustains generally the
* defences pleaded for the defender, and except as hereinafter excepted.*

M y Lords, one of the defences was that the decreet-arbitral was bind­
ing on the parties. Your Lordships had determined it had not that effect.
Then the judgment goes on to say, 4 that the instrument of the 2d o f 
4 April 1782, purporting to be a decreet-arbitral, ought to be set aside and 
4 reduced as a decreet-arbitral affecting any rights o f the appellant, and it 
4 is declared that under the circumstances o f this case, the interlocutor
* o f the 1st o f March 1782,’— the interlocutor to which I have called your 
Lordships* attention,— 4 is not to be considered as final and conclusive 
4 against the respondent with respect to the leases in question; and there- 
4 fore, as to so much of the appellant’s ‘ action of reduction and declara- 
4 tor as seeks a declaration of the right of the appellant to such leases, it 
4 is further ordered and adjudged that the said interlocutor of the 2d of 
4 December 1817 be, and the same is hereby affirmed, but without pre- 
4 judice as to any question between the parties in any other action touch- 
4 ing any property comprised in the deed o f tailzie in the pleadings men- 
4 tioned.*

«*

In consequence o f this decision the appellant states in his Case, that he 
regarded this judgment as not final against his claim to the leases:— I 
mean, my Lords, particularly the question o f prescription, upon which 
the arbitrators found that his ancestors had been barred. He likewise 
considered whether he could not, in some way or other, cull in question
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May 20, 1820. the decision of the Court of Session, with respect to the estates o f Kellie
and Ballumbie, and the £ 9 0 0 0 ; and he says, he considered whether he
could now appeal against that decision j or, whether he could get that

' decision reviewed by the Court of Session,— but at last he determined
•

to institute a new and substantive action, founded upon his claims, not 
only on the estates o f Kellie and Ballumbie, but on the leases of Panmure 
and Brechin, and on the bond for £ 9 0 0 0 ; and accordingly he instituted 
an action o f declarator, and which is the action upon which the present 
appeal is brought.

M y Lords, when that action came before the Lord Ordinary, the ap­
pellant was met by several defences,— first, that all the parties having in­
terest were not called,— next, that the subject-matter o f the action was 

t res judicata, in all points, by the judgments of the Court o f Session, from 
■ the first of March 1782 ; that the principle of that judgment was confirm­

ed by a late judgment of the House of Lords, with regard to the leases 
o f  Brechin and Panmure; and as to the said leases, there was a separate 
res judicata, by the judgment of the House o f Lords, dated the 10th July 
1819; that there was no action o f reduction of the decreet of the Court 
o f Session, and that therefore the present action was totally incompetent. 
Then the third defence was, that the claimant in his present action was 
cut .off by prescription, both positive and negative, even if there were any 
room for entering into the merits of the case.

Upon the case being debated before the Lord Ordinary, he first ap­
pointed the defenders to produce copies of all the judgments on which 
they, founded the plea of res judicata ;— the case came on before the Lord 
Ordinary afterwards, who pronounced the following interlocutor: ‘ The 
‘ Lord Ordinary having considered the memorials for the parties and 
‘ whole process, finds that by the extracted decreet of the Court of Session 
‘ of the 5th March 1782, by the judgment of the Court of Session o f the 
‘ 9th March 1813, by the judgment of the House of Lords of the 10th 
‘ May 1816, by the judgments of the Court of Session of the 21st May 
‘ 1816, and the 4th of March and the 2d of December 1817, by the 
‘ judgment of the House of Lords of the 10th May 1819, and by the ex- 
‘ tracted decree of the Court of Session of the 7th March 1820, all right 
‘ and interest which the pursuer claims under the present summons of re- 
‘ duction and declarator are totally excluded, and the subject-matter is 
‘ res judicata, by the judgments above referred to ; therefore assoilzies the 
‘ defenders from this action, and decerns.’

M y Lords, that judgment was brought under the review o f the Court 
o f Session, who affirmed this interlocutor of the Lord Ordinary; and 
those matters have now been brought again before your Lordships for 
your opinion.

M y Lords, with respect to the decision of the year 1782, relative to 
the estates of Kellie and Ballumbie, the leases of the estates of Panmure 
and Brechin, and the bond for £9000, it does appear to me, and also to the 
noble and learned Lord to whom I have referred, that in the present action 

_ that decision may be considered as res judicata. It has not been appeal­
ed against, nor reviewed,, and* I apprehend, it has not been touched by
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any decision o f the House o f Lords relative to the leases. Whether the May 26, 1826. 
present appellant can by any measure get rid o f that judgment, is not for * 
your Lordships to decide. The present is a substantive action, for the 
purpose of establishing the right to this property. That decision in the 
year 1782 does appear to me to be a res judicata; but I do not appre­
hend the subsequent judgments, which are mentioned in the Lord Ordi­
nary’s interlocutor, have anything to do so as to affect the claim to the 
leases; but with respect to the Kellie and Ballumbie estates, and the 
£9000, that judgment in the year 1782 does appear to me to constitute 
a res judicata against the appellant as to those subjects.

W ith regard to the leases, the respondents say that the decision of 
your Lordships’ House in the year 1819 is res judicata as to them in all 
points. Now, my Lords, looking at the action' in which that judgment 
was pronounced, and looking at the very cautious terms in which your 
Lordships’ judgment was couched— the very guarded terms in which that 
judgment was expressed ; it appears to me that it was the express inten­
tion o f your Lordships to do nothing more than reduce the decreet-arbi­
tral. For your Lordships will observe,,the judgment states that, ‘  as to 
4 so much of the appellant’s action o f reduction and declarator, as seeks a
* declaration o f the rights o f the appellant to such leases, it is further or-
* dered and adjudged, that the interlocutor o f the 2d of December *1817 

" « be, and the same is hereby affirmed, but without prejudice as to any
6 question between the parties in any other action, touching any property 
e comprised in the deeds of tailzie in the pleadings mentioned.’ It has 
been considered below, that in as much as in the course o f that action, 
which was brought before your Lordships in the year 1819, not only the 
effect o f that decreet-arbitral was discussed, but incidentally other ques­
tions were raised in the papers, with respect to the right o f the present 
appellant to those leases, they were to be considered as absolutely deci­
ded ; but I apprehend, that looking at the foundation o f that action, and 
the conclusion of the summons, and still more, looking at your Lordships* 
judgment, it is clear you did not mean by that judgment to prejudge 
any of those questions, which were not strictly before your Lordships or 
the Court below. But your Lordships have gone on further to state, that 
the interlocutor of 1782 is not to be considered as final and conclusive 
against the respondents, with respect to the leases in question. Your 
Lordships have expressly declared, that with regard to that finding of the 
Court of Session in 1782, it is not to be considered as final against them.
Your Lordships have by this judgment left the other questions open,—  
the question of prescription, or other questions affecting the claim o f the 
appellant,— the effect o f your judgment being to disaffirm the operation 
o f  the decreet-arbitral. M y Lords, this being the view we have taken o f 
the case, a judgment has been prepared, which I shall use the liberty of 
reading to your Lordships, for the purpose of carrying into effect the view 
which I have thus endeavoured to present to your Lordships,— to affirm *
the interlocutors complained of in the said appeal; and the same are here­
by affirmed, with respect to the estates of Kellie and Ballumbie, and the 
bond for £9000 , in the said interlocutors mentioned, so far as the said

i
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May 26, 1826. interlocutors find that all right and interest in the said estates'and bond,
•which the appellant claimed under the summons of reduction and decla­
rator in the said interlocutors mentioned, were totally excluded, and the 
subject-matter of the action then before the Court, as to such estates and 
bond, was res judicata, by the judgment contained in the decreet of the 
Court of Session o f the 5th March 1782, in the said interlocutor men­
tioned, inasmuch as it appears to their Lordships that it was not com­
petent to the appellant, by the summons o f reduction and declarator in 
the said interlocutors mentioned, to impeach such decreet of the 5th March 
1782, so far as the same respected such estates and bond ; and such de­
creet has not been impeached by reclaiming petition or appeal, or any other 
proceeding competent to impeach the same. And then, my Lords, with 

, respect to other parts of the interlocutors complained of, that they be, and 
are hereby reversed, so far as the same find that all right and interest which 
the appellant claims in the leases of Brechin and Panmure, under the 
summons of reduction and declarator in the said interlocutors mentioned,

%  i

were totally excluded, and that the subject-matter of the action then in 
question touching such leases, was res judicata. • And then, my Lords, 
the judgment goes on to state the substance of your Lordships’ judgment 

* in this House,— that the Court of Session may see distinctly the ground
on which your Lordships reverse that interlocutor, the substance being 
with respect to the leases, however unfortunate it is, that the cause should 
be continued, that the case must be reviewed, and that the Court of Ses­
sion proceed further in respect of the leases, and the other defences, as to 
them shall seem m eet; it being clear that the only effect of your Lordships’ 
judgment in 1819, was to shut out the effect of the decreet-arbitral.

A . F r a s e r — J . C a m p b e l l ,  Solicitors.

No. 3 5 . T h e  O f f i c e r s  o f  S t a t e ,  A ppellants.— Sol.-Gen. Wetherell—
M iller.

T h e  E a r l  o f  H a d d i n g t o n , R espondent.— Shadwell—
Robertson. 

et e contra.

King's Park— Clause— Prescription.— Held (affirming the judgment o f the Court o f  
Session) that a Charter granting the Office of Keeper of the King’s Park did not 
confer any feudal right to the property of it, although it was alleged, that acts o f  
proprietorship had been exercised by the Keeper for more than forty years; but a 
remit made to review and take the opinion o f the other Division of the Court, as 
to whether the Keeper of the Park be entitled, under the terms of the grant and 
alleged possession for more than forty years, to work quarries in the Park?

May 26, 1826. T h e  P alace o f  H olyroodhouse, in  the im m ediate vicin ity  o f  
2d d iv isio n . E dinburgh , has attached to it a R oy a l P ark , in w hich are situa- 
iiord Pitmiliy. ted the hills, or rising grounds, called A rth u r ’s Seat and S a lis-


