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I 1 . , « •

A l e x a n d e r  M u r d o c h ,  C urator B on is to J o h n  and R o b e r t  .

W a t s o n s , Respondent . — — Sandford. ,

Cautioner— Tutor-—Curator.— A curator bonis having been appointed to two uncog­
nosced lunatics, and found caution for performance o f  his duties; and having, by

»

authority o f  the Court o f  Session, (given in an action o f  cognition and sale at his 
instance alone), sold the heritage in which the lunatics were liars; and having 
become bankrupt, indebted to them in a large b a l a n c e H e l d ,  (affirming the 
judgment o f  the Court o f  Session,) That the cautioners were responsible fpr.thp 
balance, although it was alleged that, as curator bonis, he had no title to insist * 
in a cognition and sale, nor the Court any authority to empower him to sell.

R o b e r t  and J o h n  W a t s o n s  were vested in the fee o f  certain 
heritable property  in A yrsh ire , liferented b y  Sm ith. A lth ou gh  
they had not been cogn osced , they laboured under severe mental 
derangem ent, and were incapable o f  m anaging their affairs. In  
1815, the C ou rt o f  Session, on  a petition for  that purpose at the 
instance o f  their father and nearest o f  kin, appointed  * John  
‘  A itken  to be curator bonis to  the within designed R ob ert W a t -
* son and John W a tson , during  the subsistence o f  their infirm ity,
{ and this with all the usual pow ers, and the said John  A itken

always finding caution before extract, in terms o f  the A ct  o f
* Sederunt.’ Thereafter, E aton  and C ow an, as cautioners, sure­
ties, and full debtors with and for  A itken , bound themselves, 
con ju n ctly  and severally, their heirs, executors, and succes­
sors, that < I, the said John  A itken , shall du ly  and faithful-
* ly m anage the m eans and estate belon gin g  to the said R o -  
c bert W a tson  and John  W a tson , during  the subsistence o f  
‘  their infirm ity, o r  till the curatory shall be  re ca lled ; that I 
‘  shall m ake up inventories thereof, and d o  exact and timeous
* d iligence for recovering  the same, and shall hold just count and
* reckon in g  for m y introm issions in virtue o f  said act o f  cura- 
‘  torv, during the continuance thereof, and m ake paym ent to such
* person or  persons as the said L ord s  shall a p p o in t ; and that I 
‘  shall obtem per, fulfil, and obey  the w hole rules and regulations 
‘  prescribed by the A ct  to be observed by  L ord s ’ factors in the
* like cases— under the penalties, and with certification as therein 
‘  contained.’

In 1816, Aitken, in the character o f curator bonis, raised a 
summons, to which he called as defenders Smith the liferenter, 
the nearest in kin to the lunatics, their father, and John Watson,
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on e  o f  the lunatics, (w h o, it was a lleged , had som etim es lucid  in - July 4. 1828. 

tervals), and setting forth , that the said R o b e r t  and John  W a tso n  
requ ired  4 a constant and daily  advance for  their s u p p o r t ; and 
4 true it is that the pursuer, as cu rator bon is foresaid, has no 
4 lands o r  heritages, ex cep t the fee o f  the heritable p rop erty  
4 before-m en tion ed , and n o  m oveable  estate o r  fund whatever,
4 ou t o f  w hich  to  advance the sums necessary for the alim ent 
4 an d  su p p ort o f  the said R o b e r t  W a tso n  and John  W a tso n ,
4 o r  ou t o f  w hich  he can be reim bursed o f  the advances already 
4 m ad e  on  their a ccou n t as aforesaid, o r  m ake paym ent to the 
* said Joh n  Sm ith , d u rin g  his lifetim e, o f  the annualrent o f  the 
4 said m oveab le  estate exp en d ed  as a foresa id ; and that the said 
4 Joh n  Sm ith b e in g  entitled to  the liferent o f  the said heritable 
4 estate, and h avin g  also a cla im  on  the fee th ereo f for the life- 
4 rent o f  the said m oveable estate, the fee o f  the said heritable 
4 p rop erty  is thereby, and by  the g row in g  interest upon the pu r- 
4 suer’s advances, greatly  deteriorated ; and the said R o b e rt  and 
4 Joh n  W a ts o n  have, in the mean tim e, n o  fund for their a li- 
4 m ent and  su p p o rt ; whereas, by  a sale o f  the said h e r ita b le p ro - 
4 perty , the sam e m ay y ie ld  a p rice  sufficient to  p rov id e  a fund 
4 fo r  paym ent to  the said Joh n  Sm ith o f  the liferent interest to 
4 w hich he is entitled as aforesaid, to reim burse the pursuer o f  
4 the advances already m ade by  him  for the said R o b e rt  and 
4 John  W a tso n , with interest thereon , and afford a surplus suffi- 
4 cient to  yield a fund for their alim ent and m a in ten an ce ; so that 
4 it becom es necessary that the foresaid lands and heritages 
4ishould be  sold  for  the purposes above-m en tion ed . T h ere fore  
4 the L o rd s  o f  ou r C ou n cil and Session ou gh t to take cogn ition  
4 o f, and ascertain the am ount o f  the pursuer’s advances on ac- 
4 cou n t o f  the said R ob ert W a tso n  and John  W a tson , the pursuer 
4 be in g  ready to p rod u ce  the vouchers, and depon e to  the verity 
4 th e re o f; as also to take cogn ition  o f  the yearly  value o f  the 
4 said John  Sm ith ’s liferent interest above-m entioned , and o f  the 
4 yearly  value o f  the foresaid lands, houses, and others, w ith the 
4 p ertin en ts : w hich cogn ition  be in g  so taken, our said L ord s  
4 ou gh t and should  find and declare, that there is a necessity for 
4 selling the said lands and others be lon g in g  to the said R ob ert 
4 W a tson  and John  W a tson , and that such a measure w ill be 
4 for the utility and advantage o f  the said R o b e rt  and Joh n  
4 W a tso n , and o f  the pursuer as their cu rator bon is foresaid.
4 A n d  the same b e in g  so  found  and declared , the said L ord s  o f  
4 C ou ncil and Session ou gh t and should grant full pow er, li- 
4 berty , and warrant to  the pursuer, and his successors in the said 
4 office o f  curator bonis to the said R ob ert W a tson  and John
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July 4. 1828. ‘  W a tson , with or  w ithout the consent o f  the said R ob ert and 
r 4 John W a tson , o r  either o f  them , to sell, alienate, and dispone 

4 the said lands, houses, and others, be lon gin g  to the said R ob ert 
4 W a tson  and John  W a tson , o r  any part o r  portion  thereof, he- 
4 ritably and irredeem ably, o r  under reversion ; and that it shall 
4 be  lawful to the pursuer, as curator bonis foresaid to  the said 
4 R ob ert W a tson  and John W a tson , o r  his successors in that 
4 office for the time, with o r  w ithout the consent o f  the said R o -  
4 bert W atson  and John W atson , to make, grant, subscribe, and 
4 deliver to the purchaser or  purchasers o f  the said lands; houses,'

. 4 and others, dispositions, alienations, assignations, conveyances,
4 and other writs, rights, and securities necessary for  establishing 
4 the rights th ereof in their persons,’ & c. A lo n g  with this sum­
m ons, letters from  Sm ith and the tw o lunatics were produ ced , 
granting  con cu rrence  to the sale, on  the groun d  that the 4 m ea- 
4 sure is evidently for the g o o d  o f  all con cern ed ,’ and author­
izin g  a dispensation o f  the legal induciae, and h old in g  the 
sum m ons as legally served on them. T h e  b od y  o f  these letters 
were in the handw riting o f  E aton. Thereafter, evidence was 
taken as to the value o f  the lands, (E aton  acting as com m is­
sioner), and the report o f  an accountant obtained as to .the 
expediency o f  the s a le ; upon considering, w hich, the C ourt 
found the necessity and expediency o f  the sale sufficiently in­
structed ; and therefore granted full pow er to  A itken, or  his . 
successors in the office o f  curator bonis, with or  w ithout, the 
consent o f  the W atsons, upon due advertisements being pre­
viously m ade, to sell and dispone the lands lib e lle d ; and 
found and declared, 4 that all dispositions, alienations, assig- 

N 4 nations, and other writs, rights, and securities so to be made 
4 and granted, shall be as g ood , valid, and sufficient to the re- 
4 ceivers thereof, as i f  the same had been made, granted, and 
4 subscribed- by the said John and R obert W atson s themselves,
4 in perfect sanity, with all solemnities requisite; and that the 
4 same are never to be revoked by the pursuer, as curator bonis 
4 foresaid, o r  his successors in that office, o r  by the said R obert 
4 W atson  or  John W atson , their heirs or  successors, in time 
4 com ing,* & c. T h ere  was no order m ade as to reporting the 
sale, or securing the balance o f  the price.

The sale produced L.5725. Out of this sum Aitken paid 
all claims on the estate, and retained in his hands the balance, 
about L.3000. It remained there six years, but without any 
step being taken by the cautioners to have it secured. Ait­
ken became bankrupt, was sequestrated, and compounded for 
6s. 3d. in the pound. Alexander Murdoch wns appointed cura-
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tor bon is to the W a tso n s , and m ade appearance in an ap p lica - July 4. 1828. 
tion  by  E aton  and C ow an  to  the C ou rt o f  Session, to ascertain 
the state o f  the curatory  accounts, and for d ischarge and e x o ­
neration  from  their cautionary ob liga tion . T h is  application  
h avin g  been rem itted to  an accountant, he reported  a balance 
against the cautioners o f  L .  3306. 11s. 5d.— h old in g , as an article 
o f  ch arge  against them , the w hole p rice  p rod u ced  b y 'th e  sale, 
w ith interest, under dedu ction  o f  the paym ents m ade b y  A itken .
The cautioners objected to this report; but the Court, (9th 
June 1826), approved o f  the accountant’s report, and decerned* 
with expenses.* ■ * •

E aton  and C ow an appealed.

Appellants.—  1. C autioners for the perform ance o f  the duties 
o f  a curator bonis, vested with the usual pow ers, are n ot liable 
for  the consequence o f  abuse o f  pow ers different from  and m ore  
extensive than those usually attached to the office. T h e  ru le is 
fixed , that cautionary ob ligations are rig id ly  interpreted a cco rd ­
in g  to  the letter o f  the ob ligation . A  change o f  risk frees the 
cautioner. T h ere fore  here the appellants, a lthough  bou n d  for 
introm issions in virtue o f  the act o f  curatory , and ob liged  to  
ob ey  the regulations prescribed  by  the A cts  o f  Sederunt, were n ot 
responsible for  a sale effected in virtue o f  an act o f  the C ourt,, 
p roceed in g  on  a narrative o f  special circum stances, held  suffi­
cien t to shew that unusual pow ers should  be con ferred  on the 
curator. T h e  appellants were on ly  liable for  the due exertion  o f  
his usual pow ers, and under these usual pow ers n o  sale o f  the \ 
heritage cou ld  have taken place. T h e  appellants were not called 
as parties to the sum m ons o f  cogn ition  and sale, n or had they 
any interest to appear. 2 . T h e  reparation o f  the injury sustain­
ed by  the m isconduct o f  the party intrusted with the pow er o f  
sale, is to  be sought for, not in the form  o f  a claim  against the 
appellants for the due exercise o f  a pow er o f  a different k ind  
from  that for w hich  they w ere responsible, but in an action  for 
the recovery  o f  the heritable subjects them selves, the sale o f  
w h ich  was clearly  illegal and incom petent. T h e  appointm ent 
o f  a curator bonis b y  the C ou rt is necessarily lim ited to the ad­
m inistration o f  the property . H e  does n ot represent the person 
o f  the ward, and has no pow er to  sell. E ven , then, had the 
proceed in gs been regular, the sale was n u ll ; and the securities, o r  
the person now* representing them , have their recourse, and can 
yet vindicate the property  itself. B ut the proceed ings were 4

4. Shaw and Dunlop, No. 417. where the opinions o f the Judges will be found.



July 4. 1828. grossly irregular, and contain in gremio ample grounds o f  reduc­
tion, independent o f those which may be founded on want o f 
power to sell at all.

Respondent.— 1. T h e  ob ligation  and responsibility undertaken 
b y  the appellants was o f  a general and com prehensive nature, 
m aking n o  distinction between' ord inary  and extraordinary 
m anagem ent. I f  the principal was aw anting in either, his sureties 
becam e liable. In  particular, they w ere bou n d  for  his f in tro- 
‘  m i s s i o n s a n d  he d id  introm it with the sums for  w hich , under 
the cautionary undertaking, they m ade themselves, and have 
been m ade by  the C ourt, responsible. I t  is o f  n o  consequence, 
how ever, w hether the sale was an act o f  ord inary or  o f  undue 
m anagem ent. I f  the form er, the curator was bound  to have 
secured the balance in his hand, and i f  the application for a sale 
was an u n ca lled -for m easure on  his part, his cautioners are as 
liable for that unjustifiable act (supposing it to  be  so) as any 
o t h e r . ' Still the price  was received  b y  him in the full know ledge 
o f  the appellants, and allow ed to  rem ain in his own hands, and 
exposed  to  the risk o f  his insolvency. 2. B ut truly he was quite 
entitled to take the measures he adopted . H e  was entitled and 
called upon to  d o  s o ;  and the necessities o f  the case o f  his wards 
left no alternative. T h e  present action is, therefore, p roperly  
directed against the appellan ts; and as to the recourse against 
third parties, purchasers, that is no concern  o f  the respondent. 
It is his duty to protect the lunatics— beyond  that it ends.

T h e  H ou se  o f  L ord s  ordered  and adjudged, c that the appeal 
* be dismissed, and the interlocutors com plained  o f  be a ffirm ed /

4

L o r d  C h a n c e l l o r — My Lords, There is another case, that o f 
Eaton v. Murdoch, which was heard some time ago, and which stands 
for the judgment o f your Lordships. I have considered every thing 
that was advanced at your Lordships* Bar, and have read over the 
papers several times with the greatest attention; and having done so,
I see no reason whatever to differ from the judgment pronounced by 
the Court below. The appellants were nominated cautioners for the 
management and intromissions o f a Mr John Aitken, who was appoint­
ed curator bonis to a lunatic; and they entered into bonds accordingly. 
Property, which came to the hands o f Aitken, having been misapplied 
by him, an action was brought against the sureties in the bond. The 
Court below thought that action well sustained; and after having very 
maturely weighed the decision, and the grounds on which it proceeded,
1 see no reason whatever to differ from the judgment which has been 
pronounced. I would therefore move your Lordships that the judg­
ments be affirmed.
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H AUVIE V. RODGERS, & C . 251
Appellants' Authorities.— University o f  Glasgow, Nov. 18. 1790, (2104-.); Elton 

Hammond, June 24. 1812, (F . C .) ;  Houston’s Executors, March 4. 182 0 ; 
A . o f  S. Feb. 13. 1730; Vere, Feb. 29. 1804, (16 ,389 .); Henderson, Jan. 1803, 

, (14,982.)

Respondent's Authority.— Mackay, March 9. 1796, (16,384.)

R ic h a r d s o n  and C o n n e l l — Sp o t t is w o o d e  and R o b e r t s o n ,—
' Solicitors.

T h o m a s  H a r v i e  o f Westthorn, Appellant.—Dean o f Faculty N o . 12.
%

Moncreiff— Brougham. I %

G e o r g e  R o d g e r s , and Others, Respondents.— Adam— Keay.

Prescription— Road— Presumption.—  The uninterrupted use and enjoyment o f  a foot­
path by adjacent feuars, &c. as far back as the memory o f  man could extend, 
through the property o f  a party infeft under titles which did not mention any such 
path prior to 1789, having been proved; and the proprietor having proved a series 
o f  interruptions from and after 1789, but which were resisted, and the use o f  the 
foot-path continued; and the Judge having directed the jury, 1. That, from the 
evidence o f  uninterrupted possession prior to 1789, they were entitled in law to 
presume forty years’ possession; and, 2. That the interruptions by the proprietor 
were not sufficient to defeat the right acquired by such possession;— Held, (affirm­
ing the judgment o f  the Court o f  Session), That the direction was correct.

T h e  estate o f Westthorn, belonging to Harvie, was described July 8. 1828.

in his titles as 6 bounded by the river Clyde on the east, south, 2d D ivision 

* and south-west; on the west by the paling,’ &c. The city o f  Jury Court. 
Glasgow lies on the bank o f the river, a few miles lower down, 
and the village o f Carmyle a short distance above. Harvie 
having erected stone walls, surmounted with iron railings, across 
his property, and running into the bed o f the river, so as to pre­
vent all passage by its banks, Rodgers and ‘Others, feuars, resi- 
denters, and proprietors in the neighbourhood, raised against 
him an action o f declarator, stating, that the slip o f  ground ex­
tending along the north bank o f the Clyde from the Green o f  
Glasgow to Carmyle (o f course including Harvie’s property mid­
way, touching the river), had remained free and unclosed past 
the memory o f man; that through its whole extent a path runs 
along the bank, and for time immemorial had been resorted to 
and used and enjoyed by them, and other inhabitants o f the 
neighbourhood, and their predecessors, without challenge, moles­
tation, or interruption; and concluding that it should be found 
and declared, that the pursuers, inhabitants o f and feuars and 
proprietors o f the neighbourhood, have, by themselves, their pre-




