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M urdo M ack en zie , E sq., o f Dundonell, Appellant.

A ndrew  G irvan , Accountant in  E d in b u rg h , Respondent.

Arbitration —  Judicial Reference. — An award under a judicial refe­
rence, equally with a decree under an ordinary submission, is 
challengeable only upon the grounds allowed by the 25th article of 
the Act of Regulations, 1695, viz. corruption— bribery— or false­
hood.

R)id— Ibid.— The notes of a judicial referee being referred to in his 
award, are to be read as part of the award.

G lR V A N , the respondent, exposed lands to sale, under articles 
o f roup, which provided, that in case any difference should arise 
between the parties, in regard to the import o f the articles, the 
same was thereby submitted to the determination o f the Dean o f 
the Faculty o f Advocates.

The appellant became the purchaser, but subsequently differed
with the respondent in regard to the construction o f one o f the
articles o f roup, which was in these terms, — 44 The entry o f the
44 purchaser shall be at Whitsunday, 1834, and he shall have %
44 right to the year’s rents, which are payable, the greater part, 
44 at Martinmas, 1834; but, in consideration thereof, the price 
44 shall bear interest, at the rate o f four per cent, from Martin­

mas, 1833, the same being payable at Whitsunday, 1834, with 
one-fifth part more o f penalty in case o f failure.”
The entry o f the tenants in the lands was a Whitsunday 

entry, a year’s rent being payable at the Martinmas following. 
The appellant insisted, that under a correct construction o f the 
articles o f roup he was not bound to pay interest on his purchase 
money until Whitsunday, 1834, or, at all events, that he was 
entitled to so much of the rent which had been paid at Martin-
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mas, 1833, as corresponded to the period between that term and
Whitsunday, 1834, and that if this were not so, the articles had
been falsely and fraudulently framed, with the view to impose on
purchasers a belief that they would receive the rents for crop
1834, whereas, in truth, the respondent had, at Martinmas, 1833,
drawn part o f the rents for crop 1834; that payable at
Martinmas, 1834, being, in truth, for part o f crop 1835.

These questions were referred to the decision o f the Dean of the
Faculty o f Advocates. The Dean issued notes expressing his
opinion on the construction o f the article in question, as adverse
to the claim made by the appellant, and his readiness to sign a *
decree arbitral; but stating, that he would defer doing so, that 
the appellant might have an opportunity o f Reducing the articles 
o f roup, on the ground o f fraud and misrepresentation alleged 
by him.

The appellant availed himself of the opportunity thus given, 
and brought an action against the respondent, which set forth 
that the articles o f roup had been falsely and fraudulently framed, 
with a view to deceive purchasers into the belief, that at Martin­
mas, 1834, they would receive the rent for the crop o f that year,
as an equivalent for paying interest from Martinmas, 1833, 
whereas that rent had been paid to the exposer at Martinmas,
1833. The summons, therefore, concluded to have it declared, 
that the rents paid at Martinmas, 1833, were for crop 1834, and 
to have the articles of roup reduced, and the respondent de­
cerned to pay to the appellant the rents which had been drawn 
by the respondent at Martinmas, 1833, or, otherwise, to give up 
the claim for interest on the purchase money.

• After the record had been prepared in this action, and an issue 
adjusted for trial by jury, the counsel for the parties agreed to 
a judicial reference in these terms: —  “  Instead o f proceeding to 
“  have the said cause tried by a jury, the parties have agreed, 
“  and now' hereby judicially agree, to refer the said issue, and
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“  the w h o le  con clu s ion s  o f  the a ction , to  R ich a rd  M ‘ K e n z ie , 

“  E sq ., w riter to  the s ign et, w ith  p o w e r  to  h im  to  h ear parties 

“  th ereon , to  take all m an n er o f  p ro b a tio n  he m ay  con s id er  

“  necessary , o r  w h ich  w ou ld  have been  co m p e te n t  i f  the said 

“  issue had  been tr ied  b y  a ju ry , an d  thereafter to  b r in g  the said 

“  a ction  to  a c o n c lu s io n ; as also to  d eterm in e  all question s o f  

“  exp en ses in  the sam e m an n er, an d  as free ly , in every  resp ect, 

“  as i f  the sam e h ad  been  le ft to the d eterm in ation  o f  the C o u rt. 

I t  was th ere fore  cra v ed  that their L ord sh ip s  w ou ld  in te rp on e  

th e ir  a u th ority  to  this m in u te .”

T h e  ju d ic ia l re feree  a llow ed  the parties  to  lead  ev id en ce , 

a n d  a fter the p r o o f  was co n c lu d e d , issued notes o f  his o p in io n , 

in  w h ich  o c c u r re d  th e  fo llo w in g  p a ssa g es : —  “  T h e  D ea n  o f  

“  F a cu lty , to  w h om  all question s ‘  re g a rd in g  the im p o r t  o f  

“  c these articles, o r  a n y  m atter co n n e cte d  w ith  the sale a n d  

66 ‘  fina l co m p le t io n  o f  the bargain  ’  was re ferred , appears to  

“  have been  v ery  d e c id e d  in  his o p in io n  that th ere  was n o  

"  a m b ig u ity  in  the articles o f  s a l e ; ”  a n d  aga in , “  T h e  arb iter 

h o ld s  h im se lf to  b e  b ou n d  b y  the op in ion  o f  the D e a n  o f  

F a cu lty  u p on  the articles o f  r o u p , and  the a rb iter m ay at 

“  the sam e tim e state, that a lth ou gh  he m ig h t have fe lt  som e 

“  d ifficu lty  as to  the con stru ction  o f  the o r ig in a l articles, h e  

u  con ce iv es , that the o n ly  con stru ction  to  b e  p u t u p o n  the 

“  ad d ition a l articles, w h ich , in so  far as reg a rd ed  the term  o f  

en try , su perseded  the orig in a l articles, is that co n te n d e d  fo r  

b y  the d e fen d er, (respondent,) an d  u p on  w h ich  he has ob ta in ed  

a favou rab le  o p in io n  fro m  the D e a n  o f  F a cu lty .”

A fte r  issu ing these n otes, the re feree  delivered  the fo llo w in g  

aw ard : —  u In  con seq u en ce  o f  the fo r e g o in g  m inute o f  re feren ce , 

“  and o f  the in te r lo cu tor  o f  the S e co n d  D iv is ion  o f  the C ou rt, 

“  the referee  has rep ea ted ly  con s id ered  the p roceed in g s  and  

“  p ro d u ctio n s  in the p r o c e s s ; and  h av in g  subsequently  heard  the 

“  exam in ation  o f  w itnesses for  the parties in su p p ort o f  their
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46 respective pleas, and thereafter heard their counsel at full
tc length on the proof and on the whole cause; having issued full
“  notes o f his opinion to the parties, and put it in their power
“  to be heard by their counsel relative to those notes; and

#

“  having now farther considered a protest and note for the pur- 
cc suer, and advised the whole proceedings in the reference, and 
“  had many meetings with the agents for the parties, the referee 
44 finds that the pursuer has altogether failed to establish any 
44 thing approaching to falsehood or fraud against the defender, 
44 and therefore sustains the defences, assoilzies the defender 
44 from the conclusions o f the action, and finds him entitled to 
44 expenses both in the proceedings before the Court and in the 
44 reference, and approves o f the auditor’s report, whereby the 
“  account o f the defender’s expenses is taxed to the sum of 
44 L.453, Os. 5d.; also finds the defender entitled to the expenses 
44 o f the present discussion, modifies the same, to L.10, 10s.; 
44 allows decree to go out and be extracted in name of 
44 William Alexander, W .S ., the defender’s agent, for both 
44 sums o f expenses, and decerns.”

On the 19th December, 1840, the respondent moved the 
Court to pronounce an interlocutor in conformity with the 
award. The appellant unsuccessfully opposed this motion on 
the grounds upon which he argued the appeal, but the Court 
refused to disturb the award, and pronounced an interlocutor in 
exact conformity with it, mutatis mutandis.

The appeal was taken against this interlocutor.

M r Pemberton Leigh and M r Gordon fo r  the appellant. —

I. The notes o f the referee being specially referred to in his 
award, they form part of, and are to be read along with it, 
Keith v. Elstob, 3 East, 13.
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II. It was the object o f the parties by the reference, to obtain 
the opinion o f the referee in regard to all the matters referred. 
The reference embraced, among other things, the construction o f 
the articles o f  roup. But the award is confined to fraud and 
misrepresentation alone, and the notes issued by the referee 
shew, that on the question o f  construction the referee held him­
self to be bound by the opinion which the Dean o f Faculty had 
delivered. The parties, therefore, had only the opinion o f the 
Dean, not o f the referee. It may be said, that the referee has 
in some sort expressed his own opinion on the construction, but 
it is evident, that so far as he formed such opinion, it was not the 
result o f his own unbiassed judgment, but was influenced and 
directed by that given by the Dean. The parties had not then 
what they bargained for in the reference, the unfettered opinion 
o f the referee. This is an objection sufficient for setting aside 
the award, upon the principles which were recognized in Sharpe 
v. Bickerdyke, 3 Dow , 102; Bailie v. Gas Light Company, 2 Sh. 
and M ‘L. 243 ; Heggie v. Stark, 3 Sh. and D . 488 ; Glennie v. 
M 'Phail, 3 S. and D . 5 7 4 ; McPherson v. Ross, 9 S. and D . 
797 ; Langmuir v. Sloan, 2 D . B . and M . 877 ; Ersk. IV . 3. 35, 
note 192. These authorities establish that reduction o f decrees 
arbitral is not confined to the grounds specified in the act o f 
regulations, 2d November, 1695, c. 25, but will be given where 
justice palpably has not been done, or has not been done in the 
way contemplated by the reference.

III. The Act o f Regulations applies in terms only to “  signed 
“  submissions,”  but a judicial reference is not such. A  submis­
sion, unless it expressly bind the heir, falls by the death o f the 
party; whereas a judicial reference still subsists. Upon the 
decree under a submission, diligence can at once be done by the 
mere operation o f registering the submission and decree; whereas 
no force can be given to an award under a judicial reference, but
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by the decree o f the Court. The counsel in the cause may have 
an implied mandate to sign the reference, and so to bind his 
client, but the matter is not thereby withdrawn from the control 
o f the Court, otherwise the counsel would exceed his mandate, as 
it is to obtain the opinion o f the Court alone that he holds his 
mandate. The finding o f the referee, therefore, is no more than 
a judicial report on which the Court may exercise its judgment 
as to whether the conclusions it comes to have been properly 
arrived at, and this irrespective o f the Act of Regulations; 
Glennie v. M ‘Phail, ut supra ;  Clyne’s Trustees v. Gas Light 
Company, ut supra; Baxter v. M ‘Arthur, 14 D . B, and M , 
549 ; Taylor v. Burns, 1 D . B . and M. 743.

M r Butherfurd and M r Forbes were o f counsel for the 
respondent.

The answer o f the respondent to the case made by the appel­
lant is so fully met in what fell from the Peers who delivered 
judgment, that it is not necessary to repeat it here. The autho­
rities relied on were, act 1672, cap. 16; act 1693, cap. act o f 
sederunt, April 29th, 1695, art. 25th ; Ersk. IV. 3. 35 ; Morison 
v. Robertson, 1 Wil. and Sh. 143; Anderson v. Kinloch, 
14 D . B . and M . 447 ; Alston v. Chappel, 2 Z>. B. and M . 
(N. S.) 248.

Lord B rougham . —  My Lords, if your Lordships should 
come to the same conclusion, as that to which I have arrived 
upon this case, you will have very little doubt upon either o f the 
two main points that have been made; perhaps it is unneces­
sary, and my noble and learned friends near me take that 
view o f it, to enter into the discussion o f the very important point 
respecting the application o f the 25th article o f the Act o f Sede­
runt 1695, which we are clearly of opinion has statutory force, 
and is as binding as a statute; power having been delegated to
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the C o u r t  b y  th e  leg isla tu re  to  m ake the A c t  o f  S ed eru n t, an d  

th e  a ct h a v in g  a fterw ards been  a d op ted  b y  the leg is la tu re . W it h  

resp ect to  that, p erh ap s it w as n o t  n ecessary  to  en ter  in to  that q u es­

tion  ; b u t  I  sh ou ld  b e  v ery  u n w illin g  t o  have it d o u b te d , becau se  

it  is a  m ost im p orta n t b ra n ch  o f  the la w ; a n d  m y  n o b le  and 

lea rn ed  frien d s n ear m e, and  m y se lf have felt, from  the m om en t 

that w e  r ig h tly  a p p re h e n d e d  the m erits  o f  the a rg u m en t, w e 

rea lly  h ad  n o  d o u b t  a b ou t it, that the law  is as it is co n te n d e d  

fo r  o n  th e  p a rt  o f  the resp on d en t, that in  an a ction  to  red u ce  a 

d e cre e t-a rb itra l, o r  in  an a ction  to  su spen d  a ch a rg e  g iv en  u p on  

a  d ecree t-a rb itra l, the ex tra ju d ic ia l d ecree t-a rb itra l m ost u n ­

d o u b te d ly  is b in d in g  b y  the express term s o f  the A c t ,  unless 

in  the e x ce p te d  cases.

T h e n , m y  L ord s , I  ca n  see n o  d iffe ren ce  betw een  an aw ard  

an d  a d ecree t-a rb itra l, that is to  say, b etw een  that w h ich  takes 

p la ce  u p on  a v o lu n ta ry  o r  ex tra ju d ic ia l subm ission , an d  that 

w h ich  takes p la ce  u p o n  a ju d ic ia l  re feren ce . I  can  see n o  d iffe ­

re n ce  betw een  the tw o , in  p o in t  o f  p r in c ip le ; the o n ly  d iffe ren ce  

is in the m od es  o f  p ro ce e d in g . In  the o n e  case, it  is n o t  n eces­

sary  fo r  the p a rty  in fa v ou r  o f  w h om  the aw ard  is p ro n o u n ce d , 

to  p ro ce e d  at all, h e  w aits till the o th er  p a rty  against w h om  the 

aw ard  is p ro n o u n c e d , p ro ce e d s . I  ca n n o t  d ra w  a n y  d istin c­

tion  b etw een  an  aw ard  an d  a  d ecreet-a rb itra l, th ey  are co n v e r ­

tib le  term s. I n  th e  case o f  an ex tra ju d ic ia l aw ard , it is n o t  

necessary  f o r  the p a rty  in  fa v ou r o f  w h om  it is m ad e  to  p ro ce e d  

at a ll —  it  is fo r  the o th er  p a rty  against w h om  it is m ade to  re ­

d u ce  it, o r  to  suspend  a n y  ch a rg e  g iv en  u p on  i t —  that is to  say, 

an y  step  taken  fo r  o b ta in in g  e x ecu tion  u p o n  it. B u t  in the o th er  

case , (a n d  that is the o n ly  d ifferen ce  that I  ca n  p e rce iv e  in  the 

la w ,)  w h ere  it is a ju d ic ia l  re feren ce , som eth in g  m ust be  d o n e  b y  

the p a rty  in fa v ou r o f  w h om  the aw ard  is m ad e, in  o rd e r  to  o b ­

tain  the fru its o f  that aw ard . A n d  h e  ap p lies  to  the C ou rt to d o  

w hat ? T o  in terp ose  its au th ority .

VOL. II. d
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I think therefore, my Lords, that it would be one o f the greatest 
departures from all principle, in the construction o f that Act, a 
construction having been given in Scotland, totally different 
from the construction here given in England to a similar statute 
passed about the same time, the act o f King William, if the 
award could be impreached. Ever since the passing o f those 
nearly contemporaneous Acts, the Act of King William, and 
the Act o f Sederunt, which has the force o f a statute in Scot­
land, which is in the same reign, and nearly about the same 
time, the laws o f the two countries may be said to have diverged. 
The laws being very different in point o f language, as very 
often happens, different views have been taken by the Courts 
in applying and construing them, and accordingly in Scotland, 
with respect to what they call a voluntary submission, or an 
extrajudicial submission, they have taken a view most clearly 
different from the view taken by the English Courts. And 
why, I may ask, should they not have had the same difference 
in their view o f a judicial submission? I see no reason for 
supposing that they should not. No authority has been cited at 
all sufficient to shake my opinion upon that. On the contrary, 
I should say, that the current o f authority and the practice are 
consistent with the reason o f the thing, and, therefore, I, for my 
own part, do really entertain no doubt upon it, and I should 
think it very unfortunate, if, in the discussion o f this case, much 
more important than the value o f the case twenty times over, 
this should be drawn into question. My noble and learned 
friends entertain no doubt whatever upon the subject.

Now, my Lords, the other point is with respect to the refe­
rence ; but upon the whole, I really do not see any reason to 
quarrel with that reference. The first point will put an end to 
the case; but .construing the additional article with reference to 
the first, I can see no reason for quarrelling with the judgment, 
I think that it has not miscarried, I think that it is right, and,
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therefore, I now am prepared to move your Lordships upon these 
grounds, and there is no doubt upon the first point, that the 
interlocutor complained o f be affirmed, and the appeal dismissed 
with costs.

Lord Cottenkam. —  My Lords, I am entirely o f the same 
opinion with my noble and learned friend. Considering this 
case with reference to the distinction taken between a decreet- 
arbitral, and a minute o f  reference, if it were necessary to give 
an opinion upon that subject, I certainly should say that I have 
heard nothing which raised any reason to suppose, that the courts 
in Scotland have made any distinction between the one proceed­
ing and the other for this purpose, as to the right o f the Court 
to review the proceedings o f  the referee. But it appears to me, 
that the facts o f  this case having been entered into, it is not neces­
sary to give any farther opinion upon that subject; it must be 
more satisfactory to the party, that the opinion o f any Court, and 
particularly o f  this House, should be exercised upon the merits 
o f  the case, rather than upon a mere matter o f form which may 
go to exclude the discussion o f those merits.

Now, if we are at liberty to look into the case as it was before 
the referee, the question turned upon the construction put by 
him upon the articles, the last article being the one on which the 
question arises. That “ he or they shall have right to the year’s 
rents which are payable, the greater part at Martinmas, 1834, but 
in consideration thereof, the price or prices shall bear interest 
from Martinmas, 1833.” The party says, this was the re­
presentation, that I should have the whole o f the rents during 
the year 1834; because I am called upon to pay interest from 
the preceding Martinmas, therefore I ought to have, and it 
is contained in the articles that I should have, the rents in the 
same period. And no doubt the language is not very happily 
selected to exclude doubt or uncertainty; but the only way in 
which I can construe these words, consistent with grammar, is,
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that you are to have the rents which are payable at Martinmas,* 
1834, which is a great part o f the rent, and which is consistent- 
with the facts. It is impossible to make sense o f the terms used 
in any other manner, there being no question as to setting aside 
the sale on the ground o f these rents not having been received, 
but merely on the question o f the construction o f the articles. 
I f  I am to put a construction upon those articles, that appears to 
me to be the most reasonable, proper regard being had to the 
expressions used.

B u t th en , it is said, that the referee d id  n ot exercise  his 

ju d g m e n t u p o n  it, because o f  the D ean  o f  F a cu lty  h a v in g  p re ­

viously  g iven  an op in ion  u p on  the con stru ction  o f  the articles, and 

that he con sid ered  that he was bou n d  b y  that op in ion . T h e r e  are 

such expressions to  b e  fou n d  in the notes, bu t the notes g o  on  to  

say, that u p on  his view  o f  the articles, he co u ld  n ot p u t any 

oth er con stru ction  u p on  them .

I f  it had rested upon the award itself, without reference to the 
notes, another objection would have arisen, namely, that the 
award professes to proceed entirely upon the submission o f the 
law, and that being negatived, he was wrong in the conclusion he 
has come to as expressed upon the award. That at one time 
struck me, because, upon the face of the award itself, the case seems 
to be put entirely as a matter o f law, whereas that was not the 
whole matter in the suit, and therefore not the whole matter sub­
mitted to the referee. But the notes are very properly referred 
to here, because they are referred to by the award itself, and when 
you refer to die notes, you find that that is not the whole case upon 
which the referee exercised his judgment,— that he had also 
taken into consideration the construction o f the articles upon 
which the question o f the amount o f the rent would depend. 
And therefore, my Lords, I am of opinion that that objection,
which at first appeared strong upon the face o f the award itself,

#

cannot interfere with the judgment o f the Court below.
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F o r  these reasons, I  am  o f  o p in io n  that the ju d g m e n t  o f  the 

, C o u r t  b e low  is r ig h t, a n d  o u g h t  to  b e  a ffirm ed.

Lord Campbell. —  M y  L ord s , I  am  ex trem ely  g la d  to  fin d , 

that a c c o r d in g  to  th e  o p in io n  o f  m y  n o b le  an d  learned  frien d , 

w h o  has last addressed  y o u , in  w h ich  I  c o n cu r , ju s t ice  has been  

d o n e  b e tw een  these parties b y  the a r b it r a to r : b u t  I  m ust con fess, 

m y  L o rd s , that I  sh ou ld  b e  w ith ou t a n y  d ifficu lty  p rep ared  to  

affirm  this in te r lo cu to r , w ith ou t a t all lo o k in g  to  the m erits ol 

the case, becau se  it  seem s to  m e, that n e ith er the C o u rt  o f  Ses­

s io n , n o r  this H o u se , ca n  lo o k  to  see w h eth er the a rb itra tor ca m e 

to  a  r ig h t  co n c lu s io n  in  p o in t  o f  law , as b o th  the law  and  the 

fa ct w ere  re ferred  to  h im  b y  both  p a r t ie s ; and  i f  lie has acted  

w ith in  his ju r is d ic t io n , has n o t  e x ceed ed  his ju r isd ic t io n , a n d  has 

exh au sted  a ll that w as su b m itted  to  h im , a n d  has n o t  been  g u ilty  

o f  a n y  m isco n d u ct, the aw ard  that h e  has p ro n o u n ce d  is b in d in g , 

both  in  p o in t  o f  law  a n d  in  p o in t  o f  fact, by  the A c t  o f  S ed eru n t 

re fe rred  to , w h ich  c le a r ly  has the fo r ce  o f  an  A c t  o f  P arliam en t.

N o w , m y  L o r d s , le t  us see w hat the subm ission  rea lly  is, and  

w h eth er it  is su ch  a  subm ission  as is re ferred  to  in  the A c t  o f  

S ed eru n t. W e  have the subm ission  su b scrib ed  b y  the advocates 

o n  ea ch  side  a c c o r d in g  to  their m an date, w h ich , 1 a p p reh en d , 

c lea rly , au th orizes  them  to  agree  to  such  a subm ission . I t  has 

o ften  b een  d e c id e d  in  E n g la n d , that parties are b ou n d  by  a 

re feren ce  s ig n ed  b y  their cou n sel, o r  by  th eir attorn ies, and  I 

a p p reh en d  that there  can  b e  n o  d ou b t, that cou n sel, b y  the law  o f  

S co tla n d , have the sam e p ow er . N o w  here is a co n tra ct  w hich  

am ou nts to  a subm ission , a  con tra ct su bscribed  b y  the cou n sel on  

b oth  sides. (H is  L o rd s h ip  h ere  read  the term s o f  the re feren ce .) 

T h e re fo re , m y  L o rd s , it  is n o t  to  b e  le ft to  the determ in ation  

o f  the C o u rt , —  it is to  b e  le ft to the determ in ation  o f  the arb i­

trator, —  h e  is to  m ak e a final end o f  all the con troversies  w hich  

are subm itted  to  h im .

T h e n , w hen h e  m akes his rep ort, is n ot that a d ecree t-a rb i-
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tral P T h a t  is the d ecree  w hich  he p ron ou n ces  as arb itrator, 

and w hich  was in ten d ed  to  be final betw een  the parties, an d  to  

m ake an en d  o f  all disputes. I  h u m bly  appreh en d , th erefore , 

m y L o rd s , that this is a subm ission w ithin the m ean in g  o f  the 

A c t  o f  S ederunt.

I f that be so, it can only be impeached upon the ground o f 
corruption, bribery, or falsehood. W ell, now, what is there to 
impeach this award ? There is no misconduct imputed to the 
arbitrator, —  there is no bribery, —  there is no falsehood, —  and 
the only ground upon which the award is sought to be impeached 
is this, that the arbitrator, first, has not exhausted all which was 
submitted to him, and, secondly, that he has misconstrued the 
law. Now, looking merely to the report dated 7th December, 
1840, I should say, that that was liable to the objection which so 
much in the first instance, struck my noble and learned friend 
who sits near to me, (Lord Cottenliam.) If the arbitrator had 
said, he “  finds that the pursuer has altogether failed to esta­
blish any thing approaching to falsehood or fraud against the 
defender, and therefore sustains the defences, and assoilzes the 
defender from the conclusion of the action,”  it would appear 
that he had not exhausted all, that he had not looked at all the 
conclusions o f the summons. But, my Lords, he refers to those 
notes: he says, “  having issued full notes o f his opinion to the 
u parties,”  therefore the notes form part o f the award, and coup­
ling the notes with the award, it seems to me that he has fully 
exhausted all the conclusions o f the summons, and that there is 
no part o f the matter which was submitted to him, upon which 
he has not deliberately adjudicated.

T h e n , i f  that be so, the question  arises w hether y o u  can im ­

peach his award because he has fallen in to  a m istake in p o in t o f  

law, and pu t a 'w ro n g  con stru ction  upon  the articles. I am o f  

op in ion , m y L ords, that i f  it were p roved  that he had m ade a 

m istake in law , it w ould  be n o  g rou n d  at all fo r  im peach in g  his
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aw ard . I t  seem s to  m e , m y  L o r d s , that the p ra ctice  o f  S co tla n d  

is m u ch  m o re  co n v e n ie n t than  the p ra ctice  here, and  that w e 

o u g h t  b y  n o  m eans to  d istu rb  it. T h e  parties se lect a ju d g e  o n  

w h om  th ey  p la ce  co n fid e n ce  as to  his legaT qu alifica tion s, and as to  

h is ca p a c ity  to  d e c id e  facts, an d  they th in k  that he w ill d ispose  o f  

the m atter m o re  satisfactorily  than the reg u la r  tribunals o f  the 

co u n try , m o re  e co n o m ica lly  perh aps, a n d  m o re  ex p ed itiou sly , 

—  a n d  that th ere  m ay  be  n o  app ea l to  the In n e r  H ou se , o r  to 

the H o u se  o f  L o r d s , they  th ere fore  se lect h im  as their ju d g e , 

a n d  his ju d g m e n t  is to  be final.

M y  L o r d s , the p ra ctice  w h ich  has p reva iled  in E n g la n d , has 

p ro d u c e d  v ery  g re a t  in con v en ien ce . T h e  con stru ction  p u t u p on  

the A c t  o f  P a rlia m en t in  this co u n try  certa in ly  is, that i f  it ap ­

pears u p o n  the face  o f  the aw ard , o r  in  the p ap ers  re ferred  to  in 

the aw ard , that the a rb itra tor  has m istaken the law , the C o u r t  

has ju r is d ic t io n  o v e r  the aw ard , and  w ill set it aside. T h a t  has 

p r o d u c e d  so  m u ch  in co n v e n ie n ce  in this co u n try , that fo r  a 

n u m b e r  o f  years past in  W e stm in ste r  H a ll, th ey  have said that 

th ey  w ou ld  n o t  at all rev iew  w hat the a r b it r a t o r  had d o n e , i f  it 

was re ferred  to  a  barrister-a t-law  —  a gen tlem an  in the l a w ; 

b u t that w h atever he d ec id ed , w hether r ig h t o r  w ro n g , sh ou ld  be 

final betw een  the parties.

Lord Brougham. —  T h a t  was u pon  the g ro u n d , th ey  alw ays 

said, that the law  was re ferred  to  h im .

Lord Campbell. —  I t  d oes  n ot, I  th ink , rest u p on  that p r in ­

c ip le . T h e  p ra ct ice  that has preva iled  in S co tla n d , o f  con s id e ­

r in g  a d ecree t-a rb rita l, o r  an aw ard as con clu s iv e , both  as to law 

and  fact, seem s to  m e to  b e  m u ch  m ore  reasonable , and I  shou ld  

b e  very  sorry  i f  an y  th in g  o ccu rre d  in  this case at all to  shake 

the p rin c ip les  u p o n  w h ich  those cases are d ec id ed .

N o w , m y L ord s , I be lieve  n o case has o ccu rre d , either in the 

C o u r t  o f  S ession , o r  in  this H ou se , w h ich  has p ro ce e d e d  u pon  

d ifferen t p r in c ip le s ; th ey  will all be fo u n d , w hen  exam in ed , to
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resolve themselves into this, either that there has been misconduct 
in the arbitrator, or that the arbitrator has exceeded his jurisdic­
tion, or that he has not exhausted all that was referred to him. 
That case o f Clyne, which was decided by my noble and learned 
friend who is now on the woolsack, (Lord Brougham,) certainly 
proceeded on the ground, not o f mere mistake in point o f law, 
but that there was a clear excess o f jurisdiction.

Lord Brougham. —  He mistook his jurisdiction,— that is a 
mistake in point o f law which is fatal.

Lord Campbell, —  W here there is an excess o f the jurisdiction 
confided to the arbiter, then the award is bad, and may be set 
aside; but if he acts within his jurisdiction, and exhausts all 
that is referred to him, then I think the Court has no power to 
correct what he has decided according to law and justice.

For these reasons, my Lords, I am o f opinion that the inter­
locutor appealed against ought to be affirmed with costs.

Ordered and Adjudged, that the petition and appeal be dismissed 
this House, and that the interlocutor therein complained o f be 
affirmed with costs.

R ichardson and Connell— H ay and L aw, Agents.


