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justification that they may have. The pursuer al-
leges this, and he puts it on the defenders to show
that they have a legal answer to his complaint.

Under these circumstances, my Lords, it appears
to me that the interlocutors appealed from must be
reversed and that the case must be remitted to the
Court of Session,

Lorp OraNworRTE—MYy Lords, I entirely concur
with my noble and learned friend; and should
hardly think it necessary to add a single word, ex-
cept that the Dean of Faculty seemed to suppose
that in deciding that there was a relevant case here
stated we should bring into doubt the proposition
that a constable or police-officer has authority to
take a person into custody if he has probable ground
to suppose that he is a party who had committed a
felony. Nothing of the sort follows from our hold-
ing that a relevant case is here stated. All that we
decide in holding that there is a relevant case here
stated is, that, prima facie, a wrong was done, which
entitles the pursuer to have hiscase tried bya jury,
although it is possible that the wrong complained of
may be justified by showing that the person who is
alleged to have committed it was a police-officer,
and either that he had a warrant which authorised
him to do what he did, or that a felony having been
committed, he had reasonable ground for the course
he pursued in taking possession of certain docu-
ments, and also imprisoning the person alleged to
have committed the felony. It seems to me that
the whole question is left entirely open, and that
unless it were left to be tried by an issue or issues
wrong would be done to the pursuer,

Lorp Coronsay—My Lords, this case, in any view
of it, resolves itself into a very narrow question, and
chiefly one of pleading. I apprehend that the
statement of the pursuer here is not that his pre-
mises were searched without the existence of any
warrant at all, but that the true reading of his
statement is, that there was no warrant for doing
that which they did in the course of the search,
As to the reference which is made to the petition
and warrant for their terms, I interpret that as
saving the party from admitting that the terms of
the petition and warrant are such as are set forth
by the pursuer in the article to which that is an
answer.

Now, the case being one of excess of authority by
reason of having done things which the warrant
did not authorise to be done, though the parties
were lawfully in the house and lawfully searching,
the question comes to be, What was it that the con-
stable might have been held justified in doing ? If
the constable is to be held under such circumstances
as justified in taking possession of papers which he
finds implying conplicity in the offence which is
under investigation, then I think that the con-
stables here would have a good defence in stating,
and in proving at the trial, that they had taken
possession of papers which gave them reasonable
ground to suppose that this party was implicated
in the offence. We have not the terms of those
documents set forth. I do not know that that was
necessary ; aud I do not think thaf the non-pro-
duction of the particular documents themselves is
a sufficient ground for the pursuer’s not alleging
that they were not of such a character as is de-
scribed, because they were the pursuer’s own docu-
ments in his own possession formally, and must be
presumed to have been within his own knowledge,

So also I concur in the observation that has
been made, that if, in the course of executing

such a warrant, the constable finds elements

for implicating the party in an offence which
is under investigation, at the instance of the
public prosecutor it is his right and his duty to
take that party into custody if the offence is a
serious one, and to bring him before a magistrate.
No doubt, if he has not reasonable grounds for
doing so, he is responsible for his act. And then
the question comes to be, whether the want of
reasonable ground for doing so is an element of
liability 7 If it is an element of liability, then the
question arises whether it is for the pursuer to
allege that there was no reasonable ground, or
whether it is for the defenders to set forth that
there was reasonable ground,

In judging of cases of this kind we are accus-
tomed to examine the whole record, consisting of
the statements of the pursuer, the statements of
the defenders, and the answer of the pursuer. And
the answer of the pursuer to the statements of the
defenders may throw material light upon the re-
levancy of the pursuer’s case; and still more, it may
come in explanation of any ambiguous parts of the
pursuer’s case; and where there is ambiguity on
the part of the pursuer, which he declines to clear
up, I apprehend that he is in error in pleading in
such terms, The view taken in the Court below
appears fo have been that the pursuer had not set
forth, in sufficiently explicit terms, all the elements
that were necessary to make a case of liability in
damages, The view taken by your Lordships is,
that he has set forth enough to make it the duty
of the defenders to set forth that they had reason-
able grounds for what they did. That is a very
narrow question upon a matter of pleading. I have
been of opinion, and I cannot say that I am entirely
shaken in that opinion, that the statements of the
pursuer were evasive, and avoided that which was
the main point in the case, the reasonableness or
non-reasonablenéss of the conduct of the constables.
However (as I have said), that is a very narrow
question of pleading; and as it isheld that nothing
that is done in this case interferes with the proposi-
tion which was contested in the Court below—that
aconstable in executing a search warrant for certain
articles, and finding other articles that tend to im-
plicate the party, and taking those articles and the
party himself also into custody, is only acting in
the performance of what may be his duty—TI think
there is the less reason to regret that there should
be any difference of opinion in regard to this case.
I therefore do not enter further into the case, be-
yond expressing my opinion, as I have shortly done.

Interlocutors reversed. Cause remitted.

Agents for Appellant—Wm. Miller, 8.8,C., and
Adam Burn, Doctors’ Commons.

Agents for Respondents—Murray, Beith, & Mar-
ray, W.S., and Loch & Maclaurin, Westminster.

Seturday, May 11.

NICOL AND OTHERS ¥. PAUL.
(In Court of Session, 3 Macph. 482.)
Teinds— V aluation—Barony. A summons of valu.
ation brought into Court the “lands and barony
of A.” In the process a rental was produced of
several holdings, bearing to be a rental of the
‘haill lands libelled.” The lands specified in
the rental were separately valued in the decree.
Judgment of the Court of Session, finding on
construction of the decree that the teinds of
those portions of the barony, if any, which
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were not embraced within the special subjects
enumerated in the rental forming the basis
and limit of the decree, were unvalued, and
allowing a proof before answer of an averment
by the minister in a locality that certain speci-
fied subjects in the barony were unvalued, af-
Sfirmed, Opinion (p. Lorb OrANWoRTH) that if
the barony had, at the time of the decree, in-
cluded not only the subjects specifically men-
tioned, but mess-lands in the lands of the heri-
tor, yielding no rent, it would not be inaccurate
to say that the rental, though silent as to those
lands, was a rental of the whole lands libelled,
iaincée it would state all the rent yielded by the
ands,

The Reverend William Paul, minister of the
parish of Banchory-Devenick, raised a summons of
augmentation, in 1862, against the whole heritors
of the parish. The heritors resisted, on the ground
that the teinds of the whole lands in the parish were
valued, and the valued amount exhausted by the
stipend already localled thereon, They contended
that there could be no augmentation, there being
no free teinds in the parish. In support of this
contention they relied (1) on certain decrees valu-
ing the teinds of lands within the parish; and (2)
on the fact that for upwards of 40 years the teinds
of the whole lands within the parish had been re-
garded as exhausted, and that the minister had
during that time annually drawn sums from Ex-
chequer under the provisions of the Acts 50 Geo. I11,
c. 84, and 5 Geo. IV, ¢, 72, in aid of the stipend
payable to him out of the teinds. The minister,
on the other hand, maintained that there were
various lands in the parish not included in the
valuation relied on by the heritors, and still liable
to teind. The Teind Court having remitted to the
Lord Ordinary to examine and report whether there
was any free teind in the parish, the minister lodged
a minute in which he averred that there were lands
in the parish yielding an annual rental of at least
£4960, the teinds of which had not been valued, and
that the free teind thence arising was not less than
£992; that the whole lands mentioned in the de-
crees founded on by the heritors were not valued,
but only those portions of the lands which at the
dates of the decreets were corn lands and were under
cultivation; and that since the date of the decreets
a large portion of land had been brought under cul-
tivation and yielded a large rental, capable of afford-
ing the augmentation craved.

In particular, the minister alleged that a decreet
of valuation obtained in 1695, with reference to the
lands and estates of Banchory, did not include the
whole lands of Banchory, but that a number of
parcels of land, which he enumerated, were ex-
cluded therefrom. He farther maintained that the
decreet of valuation of the lands and barony of Fin-
done, lands of Cookstoune and others, obtained in
1682, and the decreet of valuation of the lands and
barony of Portlethen, and lands of Auquhorthies
and others, obtained in 1709, only included such
lands a8 were corn lands at these dates,

After various procedure before the Teind Court,
their Lordships modified a stipend to the minister
of 20 chalders, the interlocutor bearing ‘¢that the
modification aud the settlement of any locality
thereof, shall depend upon its being shown to the
Lord Ordinary that there exists a fund for the pur-
pose,”

A common agent having been appointed in the
locality, objectiong to his report on the state of
teinds were lodged by the minister, and answers

thereto by the heritors. After argument on these
objections and answers, the Lord Ordinary on teinds
(OrMIpALE) pronounced an interlocutor whereby he
repelled the objections and pleas of the minister
except to a limited extent. This judgment of the
Lord Ordinary was adverse to the minister upon
the pleas maintained by him in reference to the
exclusion of lands from the decreets of valuation
of Findone and Portlethen, It also found that
the lands of Banchory, comprehended in the de-
creets of valuation of 1695, were all valued, and that
such valuation was not confined to such of thase
lands as were corn lands at its date,

The minister reclaimed to the Second Divigion
of the Court, who pronounced this interlocutor—
“ Recall the interlocutor complained of, in so far as
regards the objections stated by the minister fo
the 10th, 11th and 14th articles of the revised
condescendence: Find that, according to the true
construction and effect of the decree of valuation
of 1682, the teinds of those portions of the barony
of Findone, if any, which are not enumerated in
the rental produced by the pursuer, and adopted as
the basis and limits of the decree of valuation, are
unvalued: Find that the teinds of the lands of
Barclayhill, Calsayend, and Meddens, mentioned
in the said decree are not valued by said decrees:
Find that the terms of said decree are not such as
to exclude a proof or inquiry before answer, that
the teinds of the parcels of lands mentioned in the
11th article of the condescendence, or any of them,
are unvalued: Find that, according to the true
construction and effect of the decree of valuation
of 1709, the teinds of those portions of the
barony of Portlethen, if any, which are nof
embraced within the special subjects enumerated
in the prepared state of the proof, which forms the
basis and limit of the decree of valuation, are un-
valued: Quoad ultra, adhere to the Lord Ordinary’s
interlocutor, and remit to his Lordship to direct such
inquiry as may be rendered necessary by this in-
terlocutor, and to proceed farther as shall be just;
reserving in the meantime all questious of ex-
penses,”

Against this judgment, so far as adverse to them,
the heritors appealed, and stated the following
reasons of appeal :— :

1. Because the teinds of the whole lands and
barony of Findone, and of the whole other landa
mentioned in and embraced by the decreets of valu-
ation of the 29th March 1682, and the teinds of the
lands and barony of Portlethen, and other lands set
forth in and embraced by the decreet of valuation
of 19th Jauunary 1709, were valued, and have since
the date of the said decreets been regarded and
dealt with by all parties interested as valued.

2. Because the decrees of valuation in question,
pronounced the one in 1682 and the other in 1709,
having since been regarded and acted on by the
heritors and minister and their predecessors as de-
crees of valuation of thewhole lands belonging to the
appellants in the parish, the respondent is barred
by prescription from challenging the said decrees
or maintaining that they and the actions in which
they were pronounced do not embrace and value
the teinds of the said whole lands; at all events,
such docrees cannot be challenged except in com-
petent processes of reduction at the instance of the
parties seeking o challenge them, and upon rele-
vant and sufficient grounds,

8. Because it is a not a valid er relevant objec-
tion to the decrees of valuation in question that no
separate valuation was put upon portions of land
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then uncultivated, belonging to heritors by whom
the decrees were obtained, but which it is alleged
have now been brought under cultivation,

4. Because all parties having, since the date of
the decrees in question obtained respectively in
1682 and 1709, acted and transacted on the foot-
ing that the teinds of the whole lands in the parish
were valued and the teinds exhausted ; and the re-
spondent and his predecessors in office, ministers of
the cure, having since the year 1812 drawn sums
from Exchequer in aid of their stipend on this foot-
ing, the respondent is now barred from maintaining
that any portions of the lands belonging to the ap-
pellants are valued.

The respondent contended that the interlocutor
appealed against ought to be affirmed, for the fol-
lowing reasons :—

1. That the decreesof valuations of 1682 and 1709
do not instruct that the lands specified in articles
10th, 11th and 14th of the respondent’s revised
condescendence were valued for teind under said
decrees, and that it is competent to inquire whether
said lands were or were not included in the subjects
valued by said decrees.

2. That the teinds of the whole lands and barony
of Findone &ec., were not valued by said decree of
1682, and that no lands were valued by said decree
except the special subjects enumerated in the rental
produced by the pursuer of the valuation, and
adopted as the basis and limits of the decree,

8. That by the decree of 1682 the lands of Bar-
clayhill, Calsayend and Meddens, are expressly ex-
cepted from the valuation, and declared not to be
teindable subjects, and therefore incapable, as at
the date of the decree, of being made the subjects
of a process of valuation,

4. That the teinds of the whole lands and barony
of Portlethen were not valued by the decree of
1709, and that those portions only of the said lands
and barony were thereby valued which are enu-
merated in the prepared state of the proof referred
to and incorporated in the decree.

5. That the said lands of Barelayhill, Calsayend,
and Meddens, being now teindable subjects, are
‘liable to be localled on for stipend to the extent of
one-fifth of their rental.

6. That it is incumbent upon the appellants to

instruct that the other lands belonging to them,
condescended on by the respondent as unvalued,
are inclnded in the subjects falling within the de-
crees of 1682 and 1709 ; and, in any view, it is com-
petent for the respondent to instruct that the lands
condescended on by him are distinct and separate
subjects from the lands or portions of land valued
by the said decrees.

7. That inquiry into the extent of the lands em-
braced in the said decrees of valuation, and the ex-

istence of unvalued lands belonging to the appel- -

lants, is not barred by the proceedings in former
localities, or by the circumstance of the minister
of the parish of Banchory-Devenick having received
aid from Exchequer.

The Lord Advocate (GorpoN) and ForsEs for
appellants.

The Attorney-General (Rort) and Hawrw for re-
spondents.

Lorp CrANwORTH—My Lords, the case in which
your Lordships are about to pronounce judgment is
on appeal against part of an interlocutor pronounced
by the Second Division of the Court of Session in
an action of modification and locality which was
brought before the Court by the Rev. William Paul,

Doctor of Divinity, minister of the parish of Ban-

chory Devenick, in the county of Aberdeen.

My Lords, that proceeding was instituted in
order to have an increase to his salary as minister
of the parish fixed upon certain lands in the parish
of Banchory-Devenick, of which he was minister,
which he alleged to have never been valued for
teind. That proceeding was commenced by a sum-
mons on the 25th March 1862, and the Court of
Teinds (which is substantially the Court of Session)
made a remit thereupou to the Lord Ordinary to
examine whether there were any free teinds, The
minister of the parish, Di Paul, on that lodged a
minute stating that there were unvalued lands in
the parish, the rental of which he alleged to be
£4960; and if that were so, then, according to an
old statute, the teinds would be capable of being
augmented to the extent of one-fifth of that amount
which would be about £900 odd. The Lord Ordi-
nary made a remit to the Teind-Clerk to inquire
whether there were any free teinds. And the
Teind-Clerk on the 10th December 1862 reported
that there was undoubtedly a certain amount of free
teinds, and that if the unvalued moss and grass
lands were to be taken into account, there wns a
considerable amount of free teinds. TUpon that,
the Liord Ordinary, without expressing any opinion
himself, or hearing any argument, remitted the
case to the Inner-House, and the Inner-House
shortly afterwards appoinied the pursuer to conde-
scend articulately upon the lands which he al-
leged were subject to teind. 'That was done, and
after that answers were put in by the heritors,
And then, before going into proof, an argument
was had before the Inner-House which was very
much in the nature of an argument upon rele-
vancy, the question being whether, supposing the
statement of the condescendence to be true, that
there were lands unvalued, the minister had made
out to the satisfaction of the Court that he was en-
titled to have and ought to have, an augmentation
of his stipend. Upon that the Inner-House, having
heard the argument, modified, decerned, and or-
dained the constant stipend and provision of the
kirk and parish of Banchory-Devenick to have
been for the year 1862 of such an amount, to be
paid in the manner and at the time there set forth,
I need not go into the detail of that, it is imma-
terial, but the interlocutor concludes with these
words, ‘“declaring that this modification, and the
settlement of any loeality thereof, shall depend
upon it being shown to the Lord Ordinary that
there exists a fund for the purpose.”

The cause having been remitted to the Lord Or-
dinary, the parties then went into proof, and the
Lord Ordinary made a report, whereby he found
that the question, whether there are or are not free
teinds, depends on the question whether the de-
creets of valuation relied on relate to the whole
lands or ouly to parts of them, Substantially, he
may be taken to have found for the heritors, that
is, the respondents, in omnibus, against the claim
of the minister.

It is necessary to call your Lordships’ attention
shortly to the statements of the condescendence
and to the reasons to them. The condescendence
on the part of the pursuer consisted of various
statements, that particular lande in the parish,
which he set forth in the different articles of the
condescendence, never had been valued for teind,
and therefore remained liable to his demand. The
Inner-House having decreed that if he could esta-
blish that there were free teinds, he was entitled
to an augmentation, the answer of the heritors
was, that all the lands on which he so condescended
bad in substance already been valued for teind,
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and, therefore, none remained liable to the aug-
mentation of his salary.

It is not necessary to trouble ourselves with many
of these articles of condescendence, because the
question is eventually narrowed to the point whe-
ther, in respeet of two particular portions of land,
the barony of Findone or some of the lands therein,
and the barony of Portlethen, the heritors have or
have not made out that the whole of those landa
had been valued for teind. The heritors relied in
respect of the barony of Findone upon a decreet of
valuation made under the statute of Charles L,
dated I think in the year 1682, which valuation,
they contended, embraced the whole barony of
Findone, With regard to the barony of Portlethen,
they relied not upon that decreet, but on another
decreet in the year 1709, which they conteuded
exhausted the whole barony of Portlethen.

The statement of the minister on the subject of
the lands of Findone is found in the 10th and 11th
articles of the condescendence. The 10th is this—
¢¢"The foresaid lands of Barclayhill (those are some
lands which have beenalreadymentioned as beingin
Findone) which wereoccupied at the dateof thesum-
mons by Alexander Leper formed part of the barony
of Findone., The said decree of valuation does not
value or fix the teinds of the said lands of Barclay-
hill. Neither does the decree value or fix the
teind of that portion of the lands of Badentoy pos-
sessed by James Mowat for & money rent or the
teind of any part of the lands of Calsayend and
Meddens. These lands of Barelayhill, Calsayend,
Meddens, and that part of the lands of Badentoy
occupied by James Mowat at the date of the decree
at a money rent, which now belong to the defender,
Jame Dyce Nicol, Esquire, are all undervalued for
teind.”

“The present rental of these lands amounts to not
less than £534, one-fifth whereof for teind is
£106, 16s.”

Then by the next condescendence they state
that ¢“a large extent of the lands and barony of
Findone was at the date of the said decree unculti-
vated and partly in moss, T'hese waste and moss
lands were net included in the decree along with
the arable lands, which were alone thereby valued,
and in respect of which the tenants paid victual
rent. The following subjects were waste or moss
lands at the date of the decree and are valued, but
have now been improved and converted into teind-
able subjects.” I need not trouble your Lordships
with stating them in detail.

With regard to Portlethen, the 14th condescen-
dence states that ‘“The teinds of part of the lands
and barony of Portlethen, and also of part of the
lands of Balquhairne, Clashfarquhar, Augnhorthies
and others, all lying within the parish of Banchory-
Devenick, were valued by decree of the Lords
Commissieners, dated 19th January 1709, follow-
ing upon certain summons which was mentioned.
¢ The only portions of the said lands and barony
of Portlethen which were contained in the pre-
pared state of the proof in the process of valuation,
and which were valued and included in the said
decree’ were certain farms which he mentions,
and which ¢“ were contiguous and are all embraced
in the farm now called Muins of Portlethen, pre-
sently tenanted by Mr Robert Walker, At the date
of their valuation, the said lands comprehended
nearly the whole of the barony of Portlethen that
was then under tillage. Of the remaining lands
of Portlethen, all of which are now unvalued, a
small part is believed to have been arable at the

date of the valuation, but by far the greater part
was then uncultivated, and either in moss or grass,
and has since been reclaimed, The rental of these
unvaiued lands, so far as they are now teindable
subjects, is not less than £380, whereof one-fifth is
£106.” That is about the same as in the barony
of Findone.

My Lords, I have stated that the Lord Ordinary
reported against the miunister and in favour of the
heritors, It is unnecessary to say more on this
point than that, in fact, he reported in favour of
heritors as to almost everything, but certainly as to
the lands of Findone and Portlethen.

The case was then brought by reclaiming note
before the Inner-House, and the Inner-House then
pronounced the interlocutor which forms the sub-
ject of the present appeal. That interlocutor was
pronounced on the bth of February 1865, and is as
follows :—¢¢ Recall the interlocutor complained of
in so far as regards the objections stated by the
minister in the 10th, 11th and 14th articles of the
revised condescendence.” Those are the articles
to which I have referred; and ¢ Find that, according
to the true construction and effect of the decree of
valuation of 1682, the teinds of those portions of
the barony of Findone, if any, which are not em-
braced within the special subjects enumerated in
the rental produced by the pursuer, and adopted
ag the basis and limits of the decree of valuation
are unvalued : Find that the teinds of the lands
of Barclayhill, Calsayend and Meddens, mentioned
in the said decree, are not valued by said decree : -
Finds that the terms of said decree are not such as
to exclude a proof or inquiry before answer, that
the teinds of the parcels of lands mentioned in the
11th article of the condescendence or any of them
are unvalued.” So much as to Findone. Then
the Court proceeds to find that ‘“according to the
true construction and effect of the decree and valua-
tion of 1709, the teinds of those portions of the
barony of Portlethen, if any, which are not em-
braced within the special subjects enumerated in
the prepared state of the proof, which forms the
basis and limit of the decree of valuation, are un-
valued. Quoad ultra, adhere to the Lord Ordi-
nary’s interlocutor ; and remit to his Lordship to
direct such inquiry as may be rendered necessary
by this interlocutor, and to proceed further as shall
be just, reserving in the meantime all question of
expenses.’’

The ground on which the Inner-House proceeded
as to the lands comprised in the 11th aud 14th ar-
ticles of the condescendence was, that it did not
appear on the face of the decrees of 1682 and 1709
that the lands which were thereby valued for teinds
must of necessity include all the lands referred to
in those two articles,

‘Where a decree purporta in terms to have valued
all the lands of a parish for the purpose of ascer-
taining the teind to which the heritors are liable,
no question can afterwards be raised as to any of
lands which it embraces being teindable, The de-
cree concludes everything ; so where it purports to
have valued any part of a parish known by some
general designation as a barony, no question can
be afterwards raised as to the lands included under
that designation, except by showing that the lands
now passing under that designation comprise sub-
jects which did not form part of what was valued
under that same nanie by the decree,

The Court below were of opinion, that though
possibly the lands valued by the decree of 1682
as lands of Findone may comprebend the whole
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barony, other than Barclayhill, which is mentioned
in the 10th article, yet that it is not the necessary
construction of the decree, So as to the lands in
Portlethen, referred to in the 14th article. The
Court therefore, by their interlocutor of the 5th of
February 1865, allowed the parties to go to proof
on the point whether the valuations did include
the whole of the lands of these two baronies of
Findone and Portlethen, and excluding, however,
the lands comprised in the 10th article.

The ground on which the appellants complain of
this interlocutor is, that the decrees, fairly inter-
preted, do necessarily comprise all the lands which,
at the respective dates of the decrees, constituted,
and now coustitute, the barony of Findone and the
barony of Portlethen; whether they are warranted
in the contention depends entirely on the true con-
struction of the decrees themselves.

And, first, as to the decres of 1682, relating to
Findone. It appears to have been made in a pro-
cess of valuation prosecuted by one Alexander Ban-
nerman, an heritor in the parish of Banchory,
against Mr James Gordon, parson of the parish,
and the then Bishop of Aberdeen. The decree,
after referring to the statutable authority under
which the Court was acting, proceeds thus :—*¢And
true it is and of verity, that the teinds, parsonage
and vicarage, of the saids persewars, their lands,
baronie, and others underwritten, viz., the lands
and baronie of Findone, the lands of Cookstoune,
Calsayend, Meddens, and Badentoy, with their
pertinents, lying within the parochine of Banchory-
Devenick and sheriffdome of Kincardine, are yet
unvalued.” It then, after stating that the then
pursuer had produced his title to the lands libelled,
proceeds thus :—¢¢ As also the said pursuer’s procu-
rator produced ane rentale of the haill lands ly-
belled, whereof the tenor follows—JImprimus, Robert
Hunter, in Findone, payes yearly 43 boils of meill
and beir; Richard Bannerman, in Findone, payes
yearly 46 bolls of meill and beir for his occupation
of the lands of Findone; Robert Anderson, at the
milne of Findone, payes for his occupation of the
milne, pleugh and croft thereof, yearly 24 bolls of
meill and beir; Alexander Leper, in Barclayhill,
for his occupation of the lands of Barclayhill, 160
merks money yearly;” and then proceeds with the
rental of other lands not described as of Fin-
done.

The Commissioners then, after stating the pro-
ceedings taken for verifying the rental, go on thus
to make their valuation:—*T'he said Commissioners
have found and declared, and hercby finds and de-
clares, the constant rent and true availl of the said
lands in stock and teind, both parsonage and vicar-
age, to be now and in all time coming the particu-
lJar soumes of money aud quantities of victuall
after specified, viz., the said lands of Findone, for-
merly possesst by the said Robert Hunter, and now
by William Smith, to be worth in stock and teind,
parsonage and vicarage, the number of 20 bolls
meill and 20 bolls beir, the teind whereof extends to
the number of 4 bolls meill and 4 bolls beir; dtem,
that part of the said lands of Findone possesst by
the said Richard Bannerman, the number of 20
bolls meill and 20 bolis beir in stock and teind, the
teind whereof extends to the number of 4 bolls
meill and 4 bolls beir; item, the milne of Findone
and milne, pleugh and croft thereof, possessed by
the said Robert Andersone, the number of 24 bolls
victuall meill and beir, and £8 money in stock
and teind, the teind whereof extends to the num-
ber of 4 bolls, 8 firlots, and one-fifth part of 1 firlot

of victuall, and £1, 12s. money.” I do not think
it important to refer to the rest of the decree.

The appellants contend that this valuation must
necessarily be held to include the barony. They
rest their argument on these grounds. The barony
of Findone certainly formed part of the lands li-
belled. The rental put in by the heritor is stated
to be a rental of the whole lands libelled; and
though the rental does not in terms mention the
barony, yet it enumerates three persons as being
tenants in Findone, besides a fourth, who was ten-
ant of Barclayhill, which by the 10th article of the
condescendence is admitted to form part of the
barony, the mnecessary inference therefore (the
appellants say) is, that these four subjects consti-
tuted the whole of the barony. It would otherwise
be untrue to say that the rental was a rental of
the whole lands libelled.

But is this a legitimate inference from the lan-
guage of the decree? I cannot think that it is,
Suppose the fact to have been that the barony at
the time of the decree comprised not only the four
subjects specifically mentiened, but also moss lands,
yielding no rent, but held by the heritor himself,
it would not be inaccurate to say that the rental,
though silent as to these lands, was a rental of the
whole lands libelled. It would state all the remnt
yielded by the lands libelled, and so might fairly
be described as a rental of all the lands libelled.
On this very short ground I have satisfied myself
that the interlocutor properly admitted the parties
to proof.

The facts as to the barony of Portlethen are sub-
stantially thesame. The question as to this barony
arises on a decree of valuation, dated the 19th of
January 1709. In this case no rental was carried
in by the heritors as in the decree of 1682, but the
Commissioners found that the teinds of (inter alia)
all and whole the lands and barony of Portlethen
were yet unvalued; and the heritor, Alexander
Thompson, having produced his titles to these
lands aud barony, the Commissioners found and
declared the just worth and constant yearly avail
of the lands of Portlethen, with its pertinents, to
be £357, 6s. 8d. The decree states various in-
quiries made, showing in detail how that sum was
arrived at, It is possible, as in the case of the
barony of Findone, that the lands, the rents of
which are enumerated as making up the £3857, 6s,
8d., might comprise the whole of the barony. But
this certainly does not appear ex facie of the decree.
On the contrary, the decree shows that Alexander
Thomson, the heritor, was seized of the whole
lands and barony of Portlethen, whereas nothing
appears to be valued but certain lands, described
as being lands of Portlethen. In these circum-
stances I think the Court below were right in not
treating the question as concluded by the decree,
and in anthorising an inquiry to ascertain whether
there were lands unvalued.

With respect to the lands of Barclayhill, Cal-
sayend, and Meddens, mentioned in the tenth
article of the condescendence, the interlocutor was
clearly right. The decree in terms excludes those
lands from the valuation, and I agree with the
argument at the bar, that the Commissioners had
no authority to declare lands prospectively net to
be liable to teinds. They must therefore be treated
as lands not valued.

My opinion is, therefore, that the interlocutor
complained of was in all respects right, and that
the appeal ought to be dismissed with costs; and
I humbly move your Lordships accordingly.
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Lorp WEsTsURY—My Lords, this suit, and the
deterraination of it, are matters of very great con-
cern generally to the heritors in Scotland. No
doubt the payments made by them and the value
of their estates have for a long period of years
been calculated upon the belief that these decrees
of valuation would not be lightly disturbed. And
I think it very desirable that the principle should
be established that a very liberal interpretation
should be given to the language of these decrees,
80 as to support long usage, and the conclusions
that fairly may be derived from the acquiescence
of persons who had an interest in disturbing
such decrees, if not well founded, Where, there-
fore, are general words of designation found in a
decree of valuation which may fairly be considered
as comprehending a whole district, such as a parish
or barony, effect should, I think, be given to those
general words, But the decree which has been
made in the present case, and the confirmation
which I trust your Lordships will give to it, will
be found to rest upon a principle of construction
which preserves entirely unaffected the general
principle to which I have referred.

The argument of the appellants was founded al-
most entirely upon this,—that inasmuch as the
word ‘“barony ” is found in the libel, the barony
as an entire thing must be considered as compre-
hended in the words ¢ the lands libelled ;’ and so
it might have been if the words ‘‘the lands
libelled ” had not been followed by a specific
enumeration, which would have the effect of cut-
ting down the generalityof the expression ‘“barony,”
or showing that the barony as one comprehensive
thing was not included in the valuation. Now
that appears to be the case with regard to the
valuation of Findone, and the same observation is
applicable to the decree of valuation as to the
barony of Portlethen.

The argument of the appellants was founded en-
tirely on the words which are to be found in page
91,—¢¢Then the principal disposition of the haill
lIands lybelled.” Those words, they said, referred
to the libel, and in the libel you find the lands of
the pursuers, their barony and others, respectively
ascertained, But then those words, the ¢‘hail
lands libelled,” are followed by other words run-
ning, “the pursuer’s procurator produced ane rental
of the haill lands libelled.” Now the signification
and extent of the phrase, the ¢¢ haill lands libelled "
in the one case must of course be the same as the
extent of the same phrase “the hailllandslibelled ”
in the other, But the recital of the ‘ haill lands
Iibelled ” is there given in extenso ; and it plainly
appears from that recital that certa.in lands only
were intended to be comprehended in the words of
reference “ the haill lands libelled ;" the enumera-
tion and description are confined to those particular
lands, and there are no words comprehensive of the
general barony, Therefore this must be the con-
clusion, either that the lands specified included
*“ the haill lands libelled,” and therefore included
the barony—that is, that the lands specified were
co-terminous and co.extensive with the barony, an
hypothesis which is contradicted by the result of
the inquiry; or else the conclusion must be, that
the specific enumeration following the words, * the
haill lands libelled,” confined the generality of the
phrase, ‘‘the haill lands libelled,” to the things
enumerated. I think it is plain that the last con-
clasion is the correct one. I think the words of
the decreet plainly carry on the face of them suffi-
cient evidenoe that the valuation is confined to the

lands which are specified, and that it was not in-
tended to take into consideration the generality of
the word ¢‘barony,” or to include the other lands
then uncultivated which might be included within
the precinets of the barony,

Notwithstanding therefore the general rule,
which I trust will be adhered to,—of giving in
favour of long usage or acquiescence & liberal in-
terpretation to the words of the decree,—yet, as the
decree carries on the face of it clear evidence that
none but certain specific lands were taken into ac-
count, I think it is impossible to give.to the decree
a greater extent.

My Lords, I concur in the observations of my
noble and learned friend, and think it unnecessary
to add anything to what he has said. I therefore
concur in the motion he has made, that the mter-
locutor be affirmed.

Lorp CoLoNsay—My Lords, I have felt consider-
able anxiety in regard to the course that should be
taken in this case, and I have heard with very
great satisfaction the observations which have now
been made by my noble and learned friend who
last addressed the House, as to the importance of
supporting such decreets when they can fairly and
properly be supported ; and, in particular, of sup-
porting decreets which are in the predicament in
which this decreet is. For your Lordships may
perhaps have observed that this is one of those de-
creets the proceedings in regard to which were de-
stroyed by a calamitous fire that took place, and
which were attempted to be set up to the best abi-
lity of the country at the time, by ordering such
extracts as those decreets as had been given out
to be brought back into Court, and to form a re-
cord of those decreets. But the object of that is,
that materials which might otherwise have been
referred to, in order clearly to explain and support
the decreets, are no longer accessible and available
for the purpose, But if it appears on the face of
the decreets that there are good objections to al-
lowing it to be decided that a part of the lands
mentioned in the decreet had been valued, still
more if it appears absolutely on the face of the de-
creet that they were not valued, then I apprehend
that the Court has no other course than to hold
that these lands stand unvalued ; and whether the
reasons why they had not been valued were valid
reasons or not, the fact remains that they were un-
valued, and the Court must deal with them accord-
ingly.

Now, in the present case the judgment of the
Court has dealt with two classes of lands mentioned
in this decreet, It has held that, with regard to
one of them, the decreet shows that that class of
lands was not valued at all, I perfectly concur in
that finding of the Court. I think itis piain upon
the face of the decreet that these parcels of land
which are mentioned at page 93 were not valued,
but excluded from valuation., For the decreet says,
that ¢“ as to the rents of the said lands of Barclay-
hill, Calsayend, and Meddens, and money-rent of
Badentoy, the said Commissioners find and declare
that the rent of the said lands is not liable in pay-
ment of teind-dutie, the samen being payed upon
the accompt of moss maill allenarly.”

Now it is quite true that they had no power to
pronounce any finding that the lands were free
from teind; but the meaning of that finding is,
that those lands being in their opinion free from
teind they had not valued them because they
were, That is the true meaning of it; and tha
being 80, they stand unvalued, The reason why
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they were unvalued is assigned on the face of the
decreet, and the Court will judge of the validity of
that reason.

But in regard to another portion of the lands
here,—I mean the lands which are not so excepted
from valuation, — the general principle arises,
whether, taking first the case of Findone, the
valuation is to be made as comprehending the whole
of the lands libelled,

Now it appears from the libel that the action
was brought for the purpose of having the heritors’
lands valued, and it describes them in this way,—
¢ that the teinds, parsonage and vicarage, of the
said persewars, their lands, baronie, and others un-

* der-written, viz., the Meddens and Badentoy, with
their pertinents, lying within the parochial of Ban-
chory-Devenick and sheriffldome of Kincardine,
are yet unvalued.” Therefore Calsayend, Med-
dens, and Badentoy are not stated as part of the
barony of Findone, but the lands and barouy of
Findone are brought forward to be valued. Now
what does that mean? It isnotuncommon to talk
of all the lands in a barony, and the whole barony,
as the lands and barony of 8o and so. That is the
construction which my friend the Lord Advocate
endeavoured to put upon this expression here. It
might be or it might not be so. But I think it is
clear that it is not necessarily so; because there
may be lands of Findone which are only part of
the barony of Findone. And therefore *“the lands
and barony of Findone ” are not necessarily an ex-
pression for one and the same thing, as ‘“ the lands
in the barony of Findone,” I think it appears
here that there were lands in the barony of Fin-
done which were not part of ‘‘the lands of Fin-
done,” because I think it is stated in the record,
and not contradicted, and it seems to be assumed
by the parties that the lands of Barclayhiil formed
part of the barony of Findone, and they are not
part of the lands of Findone. Therefore it is clear
that in regard to the expression in this case, ‘‘ the
lands and barony of Findone,” they are not of
equal extent with ¢¢ the lands of Findone,” because
the barony of Findone comprehended at least Bar-
clayhill, which was not part of the lands of Fin-
done; and it may have comprehended other things
which were not part of the lands of Findone as
well as Barclayhill,

Now the minister, the defender in the present
action, says that there were a great many other
things besides Barclayhill which were not part of
the ‘“lands of Findone;” and if we see that there
was land which was parcel of the barony of Fin-
done which did not form part of the lands of Fin-
done, and which was not valued here, it is not un-
reasonable to suppose that inquiry may show that
there were other parcels in the same condition.
The minister says that there were; and he has spe-
cified & number of such lands in article 3 of his
condescendence.

Now all that the Court has done]is to say that
this decreet does not exclude inquiry, and that in-
quiry should be made, That is the whole extent
of the judgment, and I think that is a reasonable
judgment to pronounce, The Court has not said
how far the onus may rest, or how long the onus
may rest, upon the pursuer or upon the defender,
That is left open for investigation. If may shift
in the course of the inquiry; and some things may
be adduced which will throw the onus upon the one
side, and other circumstances may be proved which
may throw it upon the other. It is upon the bal-
ance of the whole evidence that the Court has

eventually to determine whether, upon the fair
construction of this decreet, it did or did not com-
prehend any of those parcels of land which the
minister describes in article 8 of his condescend-
ence,

Then with regard to the barony of Portlethen,
the same general observations apply, though there
is not here the special difficulty which I mentioned
in the other case, of detecting upon the face of the
proceedings the parcels of land which formed the
barony, and were known by that name. Buf the

- same principle applies. I must say, however, that

in making up this record I think it would have
been better that the minister should have been re-
quired to condescend upon the particular lands in
the barony of Portlethen, which he says were not
valued for teinds. He has done so in regard to
Findone, but he has not done g0 in regard to Port-
lethen. I should have liked that that should have
been required, because then it would have limited
the inquiry to those particular lands, and not have
left open a wide range as is here done. However,
that is still open to correction. I think we cannot
alter the decreet by reason of that not having been
done, for it does not appear to have been objected
to by the other party.

Upon these grounds, my Lords, I am of opinion
that the judgment which has been suggested by
your Lordships is the correct one. I observein
the condescendence and in the opinions of the
Court that this decreet was based upon the rental
produced by the heritors. I am not quite sure that
that was so, as I read the decreet, because the de-
creet of valuation states that the minister produced
another rental, and he referred that rental of his to
the oath of the heritors, and the heritors deponed
upon that rental. Now, it was upon the result of
that oath that the judgment proceeded, and we
have not that before us; it is one of the things
which has vanished ; and that is one reason why
there is a difficulty in this inquiry ; but I do not
think it affects the merits of the judgment which
has been pronounced, and therefore I will net go
further into it,

Order appealed from affirmed, and appeal dis-
missed, with costs.

Agents for Appellant—Hill, Reid, & Drummond,
W.S., and William Robertson, Westminster.

Agents for Respondent—Tod, Murray, & Jamie-
son, W.S., and Martin & Leslie, Westminster.
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Saturday, May 18.

SECOND DIVISION.

PETITION SMITH FOR RECAL OF SMITH'S
SEQUESTRATION.

Bankruptecy—Recal of Sequestration— A fidavit—
Voucher. Circumstances in which held that
a sequestration was properly awarded upon an
affidavit and relative voucher, ez facie unob-
jectionable, and an accounting for the purpose
of showing that the debt upon which seques-
tration was obtained refused as incompetent.

This is a petition for the recal of the sequestra-
tion of the late Thomas Smith, spirit dealer, Edin-
burgh, presented by his son, a pupil, with concur-




