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Hertz, raised an action in the Court of Session
against the pursuer, as master and part owner of the
vessel called the Nayaden, and for himself, and as
representing the owners of the said vessel, for pay-
ment of £297, 6s. 4d., for alleged short delivery of
a cargo of bones, and it being also admitted that
the said action was discharged and withdrawn by
the defenders:

“1. Whether, on or about 16th May 1867, and
in or near the roadstead of St Davids, in the
Firth of Forth, the defenders, or others acting
by their orders, wrongfully and without legal
warrant invaded and took possession of the
said vessel, and brought her to the harbour of
Inverkeithing, to the loss, injury, and damage
of the pursuer ?

“2, Whether, on or about the 16th day of May
1867, the defenders maliciously, and without
probable cause, arrested the said vessel on the
dependence of said action, and caused her to be
detained, first in the harbour of Inverkeithing,
and thereafter in the harbour of Leith, from
said date till 22d June 1867, to the loss, injury,
and damage of the pursuer ?

¢ 3. Whether, on or about said 16th May 1867, the
defenders, or others acting by their orders, did
by gross negligence or gross unskilfulness
cause the said vessel to strike against the quay
at the said harbour of Inverkeithing, and
against a coal-spout on said quay, whereby she
sustained damage in her hull, rigging, and
other parts, to the loss, injury, and damage of
the pursuer?

* 4, Whether the said harbour of Inverkeithing was
an unsafe harbour in which to place the said
vessel; and whether the defenders, or others
acting by their orders, did by gross negligence
or gross unskilfulness cause the said vessel to
be placed in said harbour on or about said 16th
May 1867, and detained therein from said date
till on or about the 8th June 1867, whereby
she suffered damage in her hull, rigging, and
other parts, to the loss, injury, and damage of
the pursuer?”

Damages laid as follows :—

Under first issue, £200
Under second issue, . . 350
Under third issue, . . 500
Under fourth issue, . . 550

Deax or Facurry and Scorr for pursuers.

Cragg and Trouson for defenders.

The jury, after an hour’s absence, returned a
verdict for the pursuer on all the four issues, assess-
ing the damages as follows :—

Under first issue, £100
Under second issue, . . . 200
Under third issue, . N . 5
Under fourth issue, . . . 215

Total damages, £520

Agent for Pursuers—A Dunca.n, 8.8.C.
Agent for Defenders—John Ross, 8.8.C.

HOUSE OF LORDS.
Tuesday, March 10.

MACFARLANE & CO. ¥. TAYLOR & CO.
(Ante, vol. iv, 83, iii, 151.)
Issue— Construction— Direction to Jury— Bill of

Exceptions— Mercantile Law Amendment Act. In
an action of damages for breach of contract,
objections to form of issue repelled, and bill
of exceptions to directions of presiding judge
disallowed.

This was an appeal against two interlocutors of
the First Division of the Court of Session, in an
action of damages for alleged breach of contract at
the instance of the respondents against the ap-
pellants, viz. : (1) aninterlocutor settling the terms
of the issue; and (2) an interlocutor disallowing a
bill of exceptions for the appellants, and finding
them liable in expenses.

Issues were adjusted in March 1866. The case
was tried in the beginning of January 1867, when
the jury unanimously returned a verdict for the re-
spondents, and assessed the damages at £3000. A
bill of exceptions was presented by the appellants,
who also moved for and obtained a rule on the re-
spondents to show cause why the verdict should not
be set aside as contrary to evidence. The Court
unanimously, on 24th May 1867, disallowed the
exceptions and discharged the rule.

This appeal was then presented.

Axpersow, Q.C., Mesusn, Q.C., and J. M‘Larex
for appellants.

Sir Rouxperr Paimer, Youne, and WirL for re-
spondents.

Lorp Cuanoeror—My Lords, the merits of this
appeal were very fully and clearly laid before your
Lordships yesterday by the learned counsel for the
appellants, and after the consideration whieh your
Lordships have been able to give to the case, T
venture to think that you will concur with me in
the opinion that it is unmnecessary for us to call
upon the counsel for the respondents.

My Lords, the facts of the appeal which require
to be adverted toliein an extremely small compass.
The respondents here, who were the pursuers in the
Court of Session, are the firm of Taylor & Co.,
merchants at Leith, who carry on trade with the
West Coast of Africa. The defenders in the Court
of Session, who are the appellants here, are the
firm of Macfarlane & Co., who are distillers or
rectifiers at Port-Dundas, Glasgow,

My Lords, the pursuers stood in need of a certain
quautity of spirits for the purposes of their trade
with the West Coast of Africa, that is to say for
the purpose of bartering with the natives in ex-
change for the productions of the country. They
applied to the appellants Messieurs Macfarlane and
Company, and entered into a contract with them
(the terms of which I shall have afterwards to ad-
vert to) for the supply of those spirits. So far as
regards quantity, the spirits which were ordered
were supplied, and a bill of exchange was drawn
for the purchase money, accepted by the pursuers,
and paid at maturity. And there my Lords the case
would have ended but for this, that when the spirits
reached the coast of Africa, and were used for the
purposes of barter there, they were found, as the
pursuers allege, to be unmerchantable in their
quality. And consequently an action was brought
against the appellants, Messieurs Macfarlane and
Company, by Messieurs Taylor and Company, for
damages in respect of the quality of the spirits.

My Lords, in that action the record was closed
in the usual way, and the parties not being able to
agree upon the form of an issue, an issue was set-
tled by the Inner Division of the Court of Session,
and went to trial. That trial occupied several days,
and in the result the jury found a verdict for the
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pursuers with damages to a large amount, nearly
£3000,

My Lords, the whole case is now brought up be-
fore your Lordships mainly upon two objections to
these proceedings, the first objection going to
the issue which was settled by the Court, and
challenging that form of issue, and the second being
an exception to the ruling of the learned Judge at
the trial as regards the law which he laid down to
the jury, and as regards an alleged omission on his
part to state to the jury what the appellants con-
tend that he ought in addition to have stated.

My Lords, in order to appreciate the argument
upon the first of these questions, namely, the form
of the issue, it is necessary to advert to the aver-
ments in the record with regard to the contract.
And I cannot help noticing here (I hope with no
undue prejudice in favour of the course which is
pursued in this country) the inconvenience of the
form adopted in Scotland as compared with the
form which we now adopt in this country in an
action of this description. In this country the
habit is, under the recent changes in the procedure,
for the plaintiff to aver what he considers to be
the legal result of the evidence which he will be
able to adduce as regards the form of the contract,
and then if those averments are challenged, to go to
trial upon them, and if, in the course of that trial
the evidence which he adduces, while it maintains
in substance his averments, should differ from them
in minor details, the Judge at the trial has the
power to permit amendments of those averments,
and thus to prevent any unnecessary expense or
any failure of justice. In Scotland, on the other
hand, there is in the pleadings a considerable
amount of narrative leading up to the averment of
the concluded contract, and upon those averments
the issue is agreed upon by the parties, or settled
by the Court in default of agreement, and becomes,
ag it were, the stereotyped issue upon which the trial
must be conducted. And if, as must constgntly
happen in the course of the trial, minor details ap-
pear which in some degree produce a variance from
the averments upon the record, or from the issue as
thus settled, there is always a danger of criticism,
and cavil as regards the question whether the issue,
on the one hand, properly represents the point to be
determined between the parties, and whether, upon
the other hand, theevidencesustains theissueas thus
settled. My Lords, I will not pursue this matter fur-
ther than to saythat I feel persuaded that it would be
your Lordships’ view upon all occasions of this kind,
that while, on the one hand, you would not be dis-
posed to maintain an issne which, in consequence
of its form had failed to determine the real ques-
tion between the parties, so, on the other hand, your
Lordships would be unwilling at this stage of the
proceedings to allow mere criticism as to the word-
of the issue— mere observation as to want of felicity
of expression in framing the issne—to become the
means of overthrowing the proceedings, if your
Lordship’s were satisfied that the real justice of the
case had been tried between the parties.

My Lords, for the purpose of examining the form .

of the issue, it will not be necessary to do more
than to refer your Lordships to the fourth and fifth
heads of the condescendence in which we find a
statement of the contract as alleged by the pur-
suers. These have been so recently before your
Lordships’ eyes that I do not propose to read them
at length, but your Lordships’ will not fail to ob-
serve, that under the fourth head of the condescend-
ence there is a distinct averment by the pursuers,

and a distinet admission on the part of the defen-
ders that the pursuers stated, and the defenders
were aware, that the pursuers required the spirits
in question for the African trade, that is to say, for
the purpose of that trade which I just now deseribed,
a trade in which spirits are bartered with the
natives of the coast of Africa for their consump-
tion, and in refurn for the productions of the
country.

Passing, my Lords, from the fourth article of the
condescendence, and going on to the fifth, we find
in the fifth these statements. We find that there
were, upon the occasion of making the contract,
certain samples which were before the parties, and
which, to a certain extent, were referred to. There
was a sample which is called the sample of the
Macfarlanes’ which was referred to, and which was
adopted for the purpose of indicating the strength
of the spirits, for the purpose of defining the fla-
vour which the spirit was to have, and for the pur-
pose of settling the price. For those three pur-
poses, strength, flavour, and price, the sample pro-
duced by the Macfarlanes was adopted, and was
satisfactory to the pursuers.

My Lords, if that had been all, and if the ques-
tion now had arisen as regards either strength or
flavour, I should have been of opinion, and T think
your Lordships would have concurred with me,
that all that would have been necessary would have
been to determine the question of fact, what was
the strength and what was the flavour of the sample
produced by the Macfarlanes, But the matter did
not end there. The desire of the pursuers was to
have spirits coloured in such a manner to represent
as nearly as possible the colour of rum.

The sample produced by the Macfarlanes was too
light in colour for that purpose. It appears that
there was in the room of the parties a sample of
spirits produced by another house, the house of
Mackenzie, darker in colour, and of a colour which
represented the shade which the Messieurs Taylor
desired to have upon this occasion. That sample
of Mackenzie’s was referred to for the purpose of
defining the shade of colour, and the agreement
with the Messieurs Macfarlane was, that they
would colour up (if I may use the expression) the
spirits which they would supply so as to bring them
to the same colour as the sample of the Mackenzie’s.

My Lords, these facts which I have thus stated
are averred in substance in the fifth head of the
condescendence, and then that fifth head concludes
with this statement at page 7. ¢ The defenders
know and were expressly informed of the purpose
for which the spirits were wanted and that they
were intended for human consumption, and that
while colouring was required the colouring mat-
ter must be such as in no degree to impair the
quality of the whisky, or render it unfit for use.”
It was contended by Mr Mellish that this was in
substance a sale of spirits by sample. My Lords,
it was a sale by sample to a certain extent, but only
to a certain extent.

It was a sale by sample so far as regards strength,
and so far as regards flavour, but as regards colour-
ing, it was not a sale by sample beyond this, that
a shade of colour which might just as well have
been represented upon paper, or upon wool, or upon
any other material, was produced in a sample of
coloured whisky, which was to be the shade of
colour adopted as a pattern by the Messieurs Mac-
farlane. But the question how that colour was to
be produced, whether it was to be produced by one
deviee or by another, so far as the averments that I
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have read are concerned, was not a matter of defi-
nition or statement between the parties.

It is proper that I should, at this stage of the
case, remind your Lordships of the Act of Parlia-
ment that was passed in the year 1856, termed
« An Act to amend the Laws of Scotland affecting
Trade and Commerce.” By the fifth section of
that Act an enactment was made for the purpose
of assimilating as far as possible the Law of Scot-
land upon this subject to the Law of England.
The fifth section declares that the vendor of goods,
as a general rule, “shall not be held to have war-
ranted their quality or sufficiency, but the goods,
with all faults, shall be at the risk of the purchaser,
unless the seller shall have given an express war-
ranty of the quality or sufficiency of such goods, or
unless” (which is more material to the present
case) “the goods have been expressly sold for a
specified and particular purpose, in which case the
seller shall be considered, without such warranty, to
warrant that the same are fit for such purpose.”

Now I think your Lordships will be of opinion
beyond all doubt that these goods were sold for a
specified and particular purpose, namely for the
purpose of trade and barter upon the west coast of
Africa, and if that is so, and if the operation of
this enactment is not excluded by anything which
passed in this case, the result is this, that the law
steps in and says that with regard to the goods so
sold for such specified and particular purpose, there
shall be implied a warranty that the goods are fit
for that purpose.

My Lords, with these observations, I think your
Lordships will have no difficulty in dealing with
the form of the issue, which, upon these averments,
and with reference to this state of the law, was
settled by the Court between the parties. Theissue
consists of three questions. The second may be put
out of the case, for no difficulty arises as to that.
The difficulty which arises has been made by the
first and third of the questions. The first ques-
tion is this, “ Whether in or about September 1862
the defenders, on the order of the pursuers, agreed
to supply a quantity of whisky, coloured with
burnt sugar, or other innocent material, similar to
a sample of Mackenzie & Coy.’s whisky, then
shown to the defenders.” The burden of the ob-
jection, as was very properly stated by Mr Mellish,
to the issue was with regard to the word “inno-
cent.” My Lords, I certainly am not at all of
opinion that this issue might not have been ex-
pressed more happily. 1 think that words more
appropriate to the averment, and more appropriate
to the state of the law, might have been introduced
into the issue. But the question which I think
your Lordships will be disposed to comsider is,
‘Was there in this form of issue anything which
wag so wrong. 8o much at variance with what was
the real question to be tried, that your Lordships
should now refuse to maintain it? My Lords, look-
ing at it in that point of view, I cannot think that
there is anything in this issue which could have
misled the jury, or could have failed to express to
them the question which had to be tried. The
word “innocent” is, no doubt, a word of many
meanings; but in this particular context it is used
in connection with a commodity which is referred
to, burnt sugar, and the meaning obviously is this
—The whisky, it is suggested, was to be coloured
either with burnt sugar, which was itself a material
which could produce no ill effect upon the spirit, or
else with some other innocent material—that is to
say, some other material ejusdem generis which

would be equally free from any charge of injuring
the material into which it was introduced. In
other words, the term “innocent” would correctly
represent a material which would not be injurious
to the commodity, by rendering it unfit for the pur-
pose for which it was intended, which, in other
words, is exactly expressing what the Act of Par-
liament lays down as the implied warranty in the
case of such a sale of goods.

My Lords, if that is so, then I cannot think that
any reasonable objection can be made to the third
head of the issue, although as to that I may say
again, that I should have been well content if it
had stopped very much short of the extent to which
it has gone, if it had simply proposed the question
whether the coloured whisky delivered by the de-
fenders was disconform to the order. I believe
that would have expressed all that was necessary to
be determined; but it has gone on to say *inas-
much as it was coloured with some colouring mat-
ter not being burnt sugar or other innocent mate-
rial similar to said sample, to the loss, injury, and
damage of the pursuers.” My Lords, I certainly
admit that these words are somewhat involved in
their form, but [ read them assaying—inasmuch-as
it was coloured similar to the sample, but the colour-
ing matter was not burnt sugar or other innocent
material, referring the jury back therefore in sub-
stance to the first head of the issue, and asking
them whether the contract was as averred in the
first head of the issue, and whether the spirits which
were delivered were or were not in accordance with
that contract. Upon that issue, therefore, I should
humbly venture to advise your Lordships that-
there is no ground at this stage for finding fault
with the form in which it is nowbrought up before
us

My Lords, I pass on to the next part of the case,
which deals with the charge of the learned judge,
the objections to which charge are expressed in the
fifth and sixth exceptions at page 157 of the printed
case, For reasons which will be obvious, I propose
to ask your Lordships to consider the sixth excep-
tion before the fifth. The sixth exception suggests
what the learned judge ought to have told to the
jury, and it alleges that the learned judge ought
to have directed the jury in point of law first,
“That in order to entitle the pursuers to a verdict
on their issue it is not sufficient for them to prove
that the material with which the whisky was coloured
was injurious to themarketable quality of the whisky;
secondly, that in order to entitle the pursuers to a
verdict on their issue it is mnecessary for them to
prove that the material with which the whisky was
coloured was injurious to the health of the con-
sumer.”

Now, my Lords, there is no doubt that this
expresses very clearly and distinctly what it is
that the appellants contend for, and what it was
that they desired to submit to the jury; and I am
not at all surprised at this contention, because in it
there is the only possible chance of the appellants
succeeding upon this trial. The appellants knew
very well, having regard to the evidence that was
led, that whether you take the medical evidence
adduced by the appellants, who were the defenders,
or the medical evidence adduced even by the pur-
suers themselves, the state of facts that was brought
before the jury was this—That the colouring mat-
ter introduced into this spirit being logwood, it
would be correct, with regard to it, to say that it
was not such a material as thatitsintroduction into
the spirit would endanger life or perhaps seriously
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endanger health; but that, on the other hand, it
would, beyond all doubt, be productive of symptoms
and effects upon the human frame which would be
in the highest degree unpleasant and alarming to
the person who was taking the spirit. and would be
such as to a certainty would prevent either him or
any other person knowing of those effects from
dealing any further with regard to that spirit.
Therefore it was that the appellants were naturally
anxious that there should go to the jury the ques-
tion touching the effect of this coloured spirit upon
health and upon life, and not a question touching its
fitness for the purpose for which it was intended—
namely, as a merchantable spirit for the coast of
Africa. But, my Lords, that exception being taken,
I venture to think that your Lordships will have no
difficulty at all in agreeing with me in saying that
if the learned judge had given this direction to the
jury it would have been a distinct and palpable mis-
carriage upon his part. An express warranty that
the spirit should not endanger life is nowhere sug-
gested to have been given. Animplied warrantythat
the spirit *“ should not endanger life” is not the im-
plied warranty which is defined by the Act of Parlia-
ment. The Act of Parliament defines the implied
warranty to be this, that the spirit should be fit for
the purpose for which it was intended, and I ap-
prehend it would have been an error on the part
of the learned judge if he had in any way departed
from those expressions, and had told the jury that
under the term “innocent” they were to consider,
not whether the spirit had been coloured in a way
rendering it unfit for the purpose for which it was

intended, but whether it had been coloured in a’

way rendering it dangerous to life or to health.

Therefore, taking the first and sixth exceptions,
I own I cannot myself entertain any doubt, and I
think your Lordships will not entertain any doubt,
but that the issue tendered here by the appellants
is n erroneous one, and that the judge is not in
anyway to be found fault with because he did not
give this direction to the jury.

Then that being so, I turn now to the fifth ex-
ception. The fifth exception complains that Lord
Kinloch directed the jury *  that the word innocent,”
as contained in the issue, “was nota legal term,
nor one on which it was necessary that he should put
a legal construction, and that it was for the jury to
say, upon the evidence, whether the thing was in-
nocent or not in the fair and reasonable sense of
the word as employed in the ordinary language.”
Now, my lords, I say again here what I took leave
to say with regard to the former issue, I should have
been well satisfled if the learned judge had thought
it right to go somewhat further, and to have
directed the jury, what I apprehend would have
been entirely correct, that by the term ¢ innocent”
their minds must be led to consider whether any-
thing had been done to the spirit which had ren-
dered it unfit for the purpose intended. But what
I apprehend your Lordships have to consider here
is, was this statement which is expressed in the
fifth exception erroneous, so for as it goes? And
in respect that the learned judge did not go further,
was there any failure of stating matter of law to
the jury which has led to a miscarriage, or may fairly
be supposed to be calculated to lead to a miscar-
riage on the part of the jury.

My Lords, so far as the charge of the learned
judge goes, I think no exception can fairly be
taken to it. It appears to me to be not inaccurate
g0 far as it is set out upon the Bill of Exception.
Is it the case that the jury might have been mis-

led by the learned judge not going further ? Now,
my Lords, I own I was struck by what was said by
one of the learned judges in the Court below,
which appears to have a material bearing upon this
case. A learned judge (I thing it was the Lord
President) said that the jury knew that there really
were two questions between the parties, whether
the pursuers were right in saying that it was
enough to prove that the spirit was unfit for the
purpose for which it was intended, or whether the
defenders were right in contending that the proof
ought to show that the spirit was dangerous to life
or to health. The jury (as was observed by, I
think, the Lord President) heard the learned judge
asked to give the direction which is indicated in
the 6th exception, they heard that direction re-
fused to be given, and they could not but have been
aware that that left one point, and only one point,
for the jury to determine, namely, whether the spirits
had been coloured with colouring matter which
was innoceut, that is to say colouring matter which
could not be injurious to the spirit having regard to
the purpose for which it was intended. And if
that is so, then I appreliend that the jury could not
in any way have been misled, and if they were not
misled, then I apprehend that upona question, not
of mis-direction, but of non-direction, your Lord-
ships will indeed be slow to hold that merely be-
cause the judge might have gone further, and
might with propriety have stated more to the jury
then he did state, although anything more which
he could properly have stated would have been in
favour not of the appellants but of the respon-
dents, yet the appellants were entitled to object to
that failure on the part of the learned judge to go
further, and ought to have been allowed to upset
the proceedings npon the ground of the absence of
an additional statement which if it had been pre- -
sent must have been even more injurious to the
argument for which they contended.

My Lords, upon these grounds, I have no doubt
at all that the satisfactory conclusion to arrive at
is this, that these exeeptions were properly disal-
lowed by the Court below, and that neither to the
form of the issue nor to the charge of the learned
judge has any objection been shown to your Lord-
ships which ought te lead you to disturb the inter-
locutors of the Court below. I therefore venture
to advise your Lordships to confirm those interlo-
cutors and lo dismiss this appeal with costs.

Lorp Wesrsury—My Lords, if your Lordships
are satisfied that substantially the real question is
embodied in the issues, and that it has been tried
in a satisfactoryv manner, you will, I feel certain,
be most unwilling to interfere with the form of the
issues, although yon may be of opinion that the
issues have not been skilfully extracted and are ex-
pressed in a prolix and, perhaps, awkward manner.
Nothing could be simpler than the orignal trans-
action, or more plain than the question which arose
out of the circumstances that occurred.

The pursuers were desirous of buying a quantity
of coloured whisky to be sent to West Africa as a
commodity to be sold or bartered to the natives.
The defenders tendered to supply the whisky, and
produced to the pursuers a sample which was ap-
proved as to price, flavour, and strength, but not
as to colour, which was required to be deeper, and
the defenders then agreed to make the colour equal
to that of another sample of coloured whisky which
the pursuers prodiwced tothem as a standard of colour,
and to deliver the whisky accordingly. The con-
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tract was thus complete. Nothing passed as to the
colouring matter which should be used, but under-
neath this contract of course lies the implied gen-
eral engagement that the article sold should be fit
for use, that is for human consumption, being the
purpose for which it was sold.

The whisky was taken to the Coast of Africa,
and part of it having being supplied to the natives,
it was found to produce very unpleasant and alarm-
ing, if not injurious effects, on the bodies of those
who drank it, and the whisky thereby became un-
marketable. It was ascertained that these effects
on the body of the consumer, being such as or-
dinary whisky or whisky coloured with burnt sugar
does not produce, were due to the colouring matter
that had been used by the defenders. It would
seem that whisky had been commonly coloured by
burnt sugar, but that the defenders had used log-
wood or a decoction or extract of logwood for the
purpose of producing the colour required, and which
material, according to the evidence, does not appear
to have been previously used for such purpose.

Under these circumstances the question that
arose in fact was, whether there had been a breach
of the implied contract, or in other words, whether
the whisky which the defenders had coloured with
logwood was fit for use and human consumption.
It was a fit question for a jury as the law now
stands, although I venture humbly to think that if
the question had been argued and the witnesses
examined before Lord Kinloch sitting alone, a
satisfactory conclusion would have been arrived at
without any chance of miscarriage in procedure, and
with an infinitely less expenditure of time and
money. The parties could not agree as to the form
of wording the issues, which wereaccordingly settled
by the Inner-House; and the issues as settled,

- though unnecessarily long and cumbrous, in effect
amounted to this, was the whisky supplied by the
defenders coloured by means of an innocent mate-
rial?

The trial lasted five days, and the evidence
showed that logwood colouring produced effects on
the body of the consumer which, to say the least,
were very disagreeable and alarming ; it had an as-
tringent affect, it effected the saliva and secretions
from the kidneys, converting them into the colour
.of blood, and changed the colour of the skin down
to the fingers and nails. I cannot conceive a more
alarming picture to be presented to an Edinburgh
or Glasgow jury where toddy is supposed to be in
great esteem. 'The jury found unanimously a ver-
dict for the pursuers, thereby in effect finding that
the colouring material was not innocent, and that
the whisky was not fit for use.

The contention by the appellants at the trial was
that the learned judge ought to have giventothe jury
an explanation of the meaning of the word “ inno-
cent,” and to have in effect told them thatalthoughit
appeared that the whisky was unmarketable, yet that
it did not follow that the whisky was not innocent.
1 think the.learned judge was right in declining
to do any such thing. The word “innocent” was
used in the issues in its ordinary popular sense, and
it was for the jury to find upon the evidence whether
the eolouring matter, or the whisky as coloured by
it, was innocent. that is to say, harmless in use; and
the jury had nothing to do directly with the ques-
tion whether the whisky was or was not marketable
otherwise than as that might be the result of find-
ing that the colouring matter was not harmless—
that is, not an innocent thing.

I therefore entirely approve of the manner in

which the case was left to the jury by the learned
judge, which is thus stated in the Bill of Exceptions
at page 1567. “ Lord Kinloch directed the jury thuat
the word “ innocent,” as contained in the issue, was
not a legal term nor one on which it was nccessary
that he should put a legal construction, and that
it was for the jury to say upon the evidence whether
the thing was innocent or not in the fair and rea-
sonable sense of the word as employed in ordinary
language.” Ithink, having regard to the issues and
the evidence, that this was a proper mode of leav-
ing the case to the jury, and it was certainly a
mode more favourable to the appellants than to the
respondents,

I therefore entirely agree with my noble and
learned friend upon the woolsack that the appeal
should be dismissed with costs so far as it is an
appeal from the interlocutor settling the terms of
the issues, anid that the exceptions should in like
manner be over-ruled.

Lorp Corossay—My Lords, the view which I
entertain upon this case, both as regards the true
meaning and construction of these issues, and as
regards the exceptions which have been taken to
the charge of the learned judge, have been so fully
stated by my noble and learned friends who have
preceded me that I do not think it necessary to
make any addition to their statements. I think
that, as regards the exceptions, the moment it is
held that the sixth exception must be disallowed
it follows almost of necessity from that itself
that the fifth exception cannot be maintained, be-
cause in that case the appellants would be required
to show what directions should have been given
that would be consistent with their contentions in
this case. Any directions that could have been
given consistent with the views which have been
expressed by my noble and learned friends, and in
which I entirely concur, must have been directions
to the jury not tending in favour of the appellants,
but additional directions leading towards the ver-
dict which the jury did find. I therefore concur
entirely in the affirmance of the interlocutors com-
plained of. .

Interlocutors affirmed, and appeal dismissed with
costs.

Agents for Appellants—White-Millar & Robson,
S.8.C., and Simson & Wakeford, Westminster.

Agents for Respondents—Henry & Shiress, 8.8.C,,
and W. & H. P. Sharp, Gresham House.
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YOUNG OR RICHARDSON AND OTHERS .
ROBERTSON AND OTHERS.

MACDOUGALL'S TRUSTEES ¥, ROBERTSON
AND OTHERS.

MACDOUGALL ?. ROBERTSON AND OTHERS,

YOUNG AND CURATOR ¥. ROBERTSON AND
OTHERS.
(4 Macph. 872.)
T'rust—Survivor—Liferent — Fee. Held, on a con-
struction of trust-deed and codicils, (1) that C,
on the death of his wife, took a life-interest in
her share of the residue of the testator’s es-
tate; (2) that the son of a predeceasing
grandnephew was not entitled to a share of the



