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realised and ready for payment within a short
time after the death of John Alexander Maclean.
Nearly eight-ninths of it might have begn
realised and ready for division long before Whit-
gunday 1888, and if that be so, I agree with your
Lordship that the vesting of the estate, or pay-
ment of that portion of the estate which can be
realised, is not to be delayed because a fraction
of it is not ingathered or capable of being
ingathered. I am therefore of opinion that the
whole of the estate vested certainly before the
Whitsunday term and before the death of James
Maclean. .

As regards the plate and pictures, I concur with
your Lordship.

The Court found and declared that a share of
the residue vested in the person of the decersed
James Maclean.

Counsel for the First and Second Parties—
Gloag—Low. Agents—Tods, Murray, & Jamie-
son, W.S.

Counsel for the Third Parties—Sir C. Pearson.
Agents—Macpherson & Mackay, W.S,

HOUSE OF LORDS.

Tuesday, December 18, 1888.

(Before Lord Chancellor (Halsbury), and
Lords Watson and Macnaghten.)

MACKILL AND OTHERS ¥. WRIGHT BROTHERS
& COMPANY.
(Ante, vol. xxiv. p. 618; and 14 R. 863.)

Ship— Charter- Party— Marginal Note— Guaran-
tee as to Ship’s Capacily— Stowage of Machinery
and Coal.

By charter-party between Wright Brothers &
Company and Mackill and others it was agreed
that Mackill’s vessel should proceed to Glas-
gow and there ‘‘load all such goods and
merchandise as the charterers should tender
alongside for shipment not exceeding what
she could reasonably stow and carry,” &ec.
The freight was fixed at a lump sum of
£2200, and it was provided—*‘‘ Owners guar-
antee that the vessel shall carry not less than
2000tonsdead weight ;" and further—““Should
the vessel not carry the guaranteed dead weight
as above, any expenses incurred from this
cause to be borne by the owners, and a pro
rata reduction per ton to be made from the
first payment of freight.” The ship was
intended for a general cargo, partly of rail-
way locomotive machinery, and the parties
agreed npon and endorsed on the margin of
the charter-party a note specifying the
¢¢ Jargest pieces” of machinery, and their
nymber, weight, and measurement, which
the cargo was to contain. Wright Brothers &
Company tendered a cargo not exceeding
2000 tons dead weight, including locomotives
and tenders, two lots of coal, and general
goods. The large pieces of machinery ex-
ceeded the number stated in the marginal
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note. The vessel sailed with dead weight of
1691 tons. It was admitted that her capacity
equalled the guarantee, and also that 2000
tons-dead weight of the cargo tendered could
not have been carried without packing the
coal along with the machinery, which was
not done. Wright Brothers & Company
claimed a deduction in the freight, and
Mackill and others raised this action for the
balance unpaid.

Held (rev. the judgment of the Court of
Session) that the marginal note was informa-
tion afforded to the shipowners for the pur-
poses of the contract ; the cargo tendered was
not such as was expected, as the bulk ex-
ceeded the proportion of dead weight
indieated by the marginal note, and as it
was owing to this that the vessel carried
less than the guaranteed dead weight, Wright
Brothers & Company were not entitled to
the reduction claimed, and were liable in the
whole freight as stipulated.

Held further (off. the judgment of the
Court of Session), that it was not proper
stowage to stow coal among machinery
unless with the consent of the shippers of
the coal and of the machinery, and that the
onus of obtaining such consent was on the
charterers.

This case is reported ante, vol. xxiv, p. 618, and
14 R. 863.

Mackill and others appealed.
At delivering judgment—

Lozrp CraNcELLOR (HALsBURY)—My Lords, the
question in this case arises on a charter-party
dated the 28th of May 1886.

The owners of the screw-steamer ‘¢ Lauderdale”
(the appellants) and the charterers (the respon-
dents) agreed upon the face of that document
that the ‘¢ Lauderdule,” then on a voyage, should
proceed to Glasgow and there load all such goods
and merchandise as the charterers or their agents
gbould tender alongside forshipment. The whole
of the vessel was to be at the disposal of the
charterers except room for 80 tons extra bunker
coal.

By the charter-party the owners guaranteed that
the vessel should carry net less than 2000 tons dead
weight of cargo. It wasalso further provided that
a regular stevedore and clerks, as customary, to be
appointed by the charterers, should be employed
by the owners to stow and take account of the
goods received on board.

The freight was to be a lump sum of £2200, and
it was provided that should the vessel not carry
the guaranteed dead weight as above, any expense
incurred from this cause to be borne by theowners,
and a pro rata reduction per ton to be made from
the first payment of freight,

I have omitted to notice for the moment the
marginal note upon the charter-party, with which
I propose to deal separately.

'The vessel reached Glasgow on the 5th of June
1886. 'The cargo included machinery, consisting
of locomotives and tenders, and two parcels of
coal of 100 tons and 370 tons respectively. On
the loading of the vessel being completed it was
found that omnly 1691 tons of cargo had been
shipped.

The respondents maintain that the appellants
are responsible for the short shipment, and claim



Yackill, K e amet & 00]  The Scottish Law Reporter.—Vol. XXV 1.

Dec, 18, 1888.

783

a deduction proportionate to the amount by which
the cargo fell short of 2000 tons.

My Lords, I have very great difficulty in recon-
ciling the somewhat divergent views of the learned
Judges below with the conclusion at which they
have nevertheless arrived.

The Lord Ordinary in terms finds the owners’
guarantee is subject to the implied condition that
the charterers shall tender for shipment 2000 tons
of cargo of such a description as could to that
weight be stowed in the vessel.

His Lordship proceeds to decide against the
shipowners, apparently upon the ground that
the coal should have been stowed as was cus-
tomary, among the machinery,infholds 1 and 2, the
size and character of the machinery making it
inevitable that large spaces would be left unoceu-
pied in the holds where it was stowed.

His Lordship finds as a fact proved that it is
quite customary to stow coals among heavy
pieces ‘of machinery, provided that the owners or
shippers of both coals and machinery consent to
this being done. But he further holds that with-
out such consent it is not customary, and would
be improper stowage, for the consequences of
which the owners would be liable not only at
eommon law, but also under the stipulations of
the charter-party in question.

The Lord Ordinary’s: judgment assumes that—
given the machinery which in fact the charterers
tendered and the quantity of coal—it would be
impossible properly to stow cargo up to the
guaranteed amount; this, together with the im-
plied limit which the learned Judge places on the
guarantee, would lead to a conclusion the oppo-
site to that at which the learned Judge arrived.
Baut the argument which appears to have decided
the learned Judge’s view is that the appellants
were bound to obtain the consent of the owrer of
the machinery and of the coals, and as it is ad-

. mitted they did not obtain it he holds them
liable.

My Lords, this seems to be a wholly novel
principle, and one to which I cannot assent.
The charterers are to tender the cargo, and if, as
the Lord Ordinary says, the owners’ guarantee is
subject to the implied condition that the char-
terers should tender for shipment 2000 tons
of cargo of such a description as could to that
weight be stowed, it is obvious to ask frém what
part of this contract am I to infer an obligation
upon the part of the shipowners to procure'th_e
consents of different owners to that which it is
admitted but for such consent would be impreper
stowage.

My Lords, I am unable to agree, as I have
said, with the judgment of the Lord Ordinary,
but it is consistent with itself, and .if !,he
principle insisted on, namely, the obligation
to procure the consents, existed on the part
of the owners, I should agree in the conclusion.

I am not so certain that I am able to follow
the reasoning of the Lord Justice-Clerk or Lord
Young. I find the Lord-Justice-Clerk describing
the cargo and giving his exposition of the true
construction of the guarantee to be that it was
a guarantee applying to the capacity and not to
the actual fact, points out that the stevedore,
acting on his own respousibility, put the machin-
ery into one part of the hold of the vessel
and the coals into the other. Unquestionably by
go doing, he says, a good deal of space Was

occupied by the machinery which ought to have
been occupied by ordinary cargo. His Lordship
adds—*‘It appears that the coals might have
been packed with the machinery, so as to fill up
the interstices of space, but that it does not
appear that there was any duty on the stevedore
to do it.” His Lordship thinks that there was
no sufficient evidence that the stevedore did not
do anything but what was reasonable and right
in the stowage, and that such a stowage might be
injurious both to the machinery and to the coal.
I cannot reconcile this series of propositions.

I can only understand the learned Judge’s
judgment on the view that the guarantee on
its true construction is an absolute guarantee
to carry 2000 tons of cargo of whatever kind the
cargo may be, and that, inasmuch as in fact the
cargo fell short of that amount the owners
are responsible ; such a construction gives no
effect to the words ‘“ dead weight.”

Lord Young, on the other hand, holds that if
the cargo presented can only properly be stowed
to the weight of 1600 odd tons, that does not
show the vessel is not of a guaranteed dead
weight earrying capacity, because, whatever the
dead weight carrying capacity of a ship may
be, it is quite plain that it would not carry
any cargo up to that weight. The area of a ship
will not carry anything just up to that.

To this view I entirely assent. The guarantee
is the dead weight carrying capacity, and no one
acquainted with ships or mercantile usage could
suppose that such a guarantee would involve the
obligation to carry any sort of cargo whatsoever
up to the guaranteed amount. The guarantee is
as to dead weight. But I 8o far agree with
Lord Young thatif it conld be truly asserted that
both parties were acquainted with the nature of
the cargo that was to be carried it would be
unreasonable in construing a mercantile contract
of this character not to suppose that both parties
used the general language with reference to
the particular subject-matter as to which they
were contracting, but I fail to see that the learned
Judge is justified in holding that this was an
ordinary cargo ‘‘exactly such as was expected,”
namely, coals and machinery. I am not gquite
certain in what sense I am to understand the ad-
verb ‘‘exactly,” or, in a later part of his judg-
ment, the words, ‘‘the very cargo.” It seems to
me that a-serious question would have arisen
without the aid of the marginal note, which I
have reserved for special treatment; whether the
disproportionate excess of bulk over dead weight
would not have been so unreasonable as it would
not, according to the ordinary mercantile under-
standing of such a contract, have been a reason-
able cargo. But the marginal note upon the
charter-party, whether part of the contract or not,
seems to me to free the question from all doubt.
It certainly was information afforded to the ship-
owners for the purposes of the contract, and I
think T may invert the terms of the judgment of
Lord Young; the cargo tendered was not ‘‘ the
very cargo,” nor ‘‘exactly ” such as was expected.
The bulk so far exeeeded the proportion of dead
weight as indicated by the marginal note in
question that the cargo tendered was not all the
cargo expected of and represented to be in the
declared contemplation, and I think the reason-
ing of the learned Judge should have led to an
oppogite conclusion.
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My Lords, I only notice for the sake of dismiss-
ing a suggestion made in argument before your
Lordships, but of which I cannot find any trace
in the Courts below, that there was some breach
of duty by the shipowners in not informing the
charterers as soon as it was ascertained that the
ship could not carry to the guaranteed amount
with the cargo then being loaded.

I doubt very much whether till the leading
was completed, or nearly completed, the ship-
owners could in fact conjecture how far the
loaded cargo would fall short, if at all, of the
guaranteed amount, but if they could, it appears
to me that those who are responsible for tender-
ing the cargo should have themselves ascertained
from time to time what would be the ultimate
effact upon the carrying capacity of the vessel of
the goods that they were entitled to tender, and
which it is manifest the shipowners would have
no right to refuse. Such a claim is an entire
novelty for which no authority whatever was ad-
vanced, and would certainly be imposing upon
the shipowner a new liability recognised by
neither lawyers nor merchants up to the present
time. I agree entirely with the judgment of
Lord Rutherfurd Clark, :

My Lords, under these circumstances I move
your Lordships that the interlocutor appealed
from be reversed.

Lorp Watson—My Lords, by the contract of
affreightment upon which this action is laid the
appellants guaranteed that their steamship, the
¢ Lauderdale,” would, over and above eighty
tons of extra bunker coal, ‘¢ carry not less than
2000 tons dead weight of cargo.” With reference
to that warranty it was stipulated that, ¢‘should
the vessel not carry the guaranteed weight as
above, any expense incurred from this cause to
be borne by the owners, and a pro rafg reduction
per ton to be made from the first payment of
freight.” The latter clause simply imports that
should the charterers furnish a suitable cargo
within the meaning of the guarantee, and the
vessel prove incapable with proper stowage of
fulfilling it, her owners must allow a deduction
from the slump freight, preportioned to the
tonnage of cargo short-shipped, together with
the costs occasioned by their breach of contract.

The construction of the guarantee is attended
with more difficulty. The appellants undertake
in common form to load ‘‘all such goods and
merchandise as the charterers or their agents
shall tender alongside, not exceeding what the
vessel can reasonably stow or carry.” To hold
that the terms in which that obligation is con-
ceived are necessarily conclusive in determining
the kind of eargo which comes within the scope
of the guarantee would in my opinion neither
be consistent with mercantile usage nor with
the principles of the law merchant. Business
men are in the habit of making shipping con-
tracts in these general terms for the purposes of
a particular adventure, and wherever it appears
that the precise nature of the cargo which the
charterers had it in their contemplation to ship
was mutually understood, and was in the view of
both parties at the time when they contracted,
it becomes matter of reasonable inference that
such an obligation as is involved in the guarantee
given by the appellants was meant to apply only
to cargo of that description. Of course no such

inference can be admitted when it is inconsistent
with the express or implied conditions of the
charter-party. But in cases like the present it is
competent to investigate the whole facts and
circumstances attendant upon the execution of
the charter-party with the view of ascertaining
what particular kind of goods, if any, it was then
in the contemplation of both parties should be
shipped and carried, that being the cargo with
reference to which it must be presumed, in the
absence of express or implied stipulation to the
contrary, that the guarantee was given and
accepted. .

There is really no conflict of evidence with
respect to the mutual understanding of the parties
to this appeal, before and at the time when they
contracted, regarding the character of the cargo
which it was then intended that they should
respectively provide and carry. It was to be a
general cargo, consisting in part of railway loco-
motive machinery, seme portions of which occupy
an extent of stowage room out of all proportion
to their dead weight. During the same meeting
at which the charter-party was signed (whether
before or after signature does not clearly appear)
a note, unauthenticated by their subscription or
otherwise, was by consent of both parties
written upon its margin, specifying the ‘‘largest
pieces ” of machinery which were to be included
in the cargo by number, weight, and measure-
ment, These, as described in the note, were to
consist of twenty-three pieces in all, of which
twenty appear to have required about 375 tons
stowage space, calculated at 30 cubic feet per ton
with an aggregate dead weight of 209 tons. For
the purposes of this case it is not necessary to
consider whether the note in question ought to
be regarded as pars contractus or as an unsigned
jotting, because in either view it leads practi-
cally to the same legal result. Assuming it to
be a mere memorandum, it nevertheless amounts
to a distinet representation by the charterers
that the appellants would not be required under
their guarantee to carry more than twenty-three
pieces of machinery of the size and character
which it describes. That being the ease, if the
fact that the ¢‘ Lauderdale ” did actually stow and
carry only 1690 tons dead weight of cargo was
attributable to the respondents having sent for-
ward large machinery in excess of their repre-
sentation their claim to a rateable deduction
from freight is as effectually barred as if the
representation had been embodied in the contract
and made an express condition of the guarantee.

It appears from the evidence of the witnesses
for the appellants that over and above the
twenty-three pieces specified in the marginal
note there were forwarded for shipment by the
respondent, and carried by the ¢ Lauderdale,”
no less than sixty pieces of large machinery of
the same description, consisting of ten tenders
and ten tender frames, weighing about four tons
apiece, the other forty pieces, each weighing
from two to four tons. That extra machinery
wasg an awkward species of cargo, and if stowed
by itself was ocalculated to interfere seriously
with the dead weight carrying capacity of the
ghip. When so stowed the tenders alone must,
according to the estimates given by different
witnesses, have occupied from 186 to 240 tons of
of measurement space in excess of their dead
weight. No attempt was made by the respon-
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dents to impugn that testimony, either on cross-
examination or in their own evidence.

The respondents in their statement of facts
allege that in the list of machinery which they
furnished to the appellants for their guidance in
loading the vessel there were included two
parcels of 100 and 370 tons of coal respectively,
which they intended to be ‘‘stowed in odd places
beside and among the machinery and locomotives,
go as to fill up the spaces between the large
pieces, and utilise the ship’s space to the best
advantage.” That was admittedly not done, but
they say that it ought to bhave been dome in
accordance with mercantile usage, and an exa-
mination of their record and evidence has satis-
fied me that they offer no other substantial
excuse for having shipped large machinery in
excess of their representation. Mr William
Wright, one of the partners of the respondents’
firm, who went to the ship and found that the
coals and machinery had been kept separate,
says—‘‘I was very much surprised at that,
because I expected to see the coals stowed
amongst the machinery. That was our intention
when we ordered the coals,” and he adds that
it is *“invariably done.” That was obviously the
intention and belief of the witness and of his
firm; and at the trial of the cause before the
Lord Ordinary they adduced no less than eight
witnesses with the view of proving that the
packing of coals amongst machinery is proper
stowage. Unfortunately for the respondents the
testimony of their own witnesses disproves their
contention. It merely comes to this, that when
coals are stowed along with machinery, not
much harm is done to the latter, but the damage
to the coals may be considerable, that coals are
frequently stowed in that manner by special
arrangement between the parties interested in
ship and cargo, and that in such cases it is usual
for the shipowner to allow a deduction from the
freight of the coals varying from 2s. to 3s. per
ton in order to cover damages, It is in vain to
represent a practice of that kind depending upon
special agreement as constituting a proper mer-
cantile custom, and upon this point I agree with
the learned Judges in both Courts below, who
were all of opinion that loading coals amongst
machinery is improper stowage.

By the charter-party the appellants are made
responsible to all concerned for improper stow-
age, but it was suggested in the argument for
the respondents, and it appears to have been
strongly urged in the Court of Session, that it
was the duty of the appellants to obtain permis-
sion from the respective owners of the machinery
and coals to stow them together. The suggestion
appears to me to be utterly unreasonable. I am
of opinion with Lord Rutherfurd Clark that the
respondents, if they desired the stowage to be in
accordance with their own views, were bound to
obtain the requisite permissions from all inter-
ested, .and to furnish these to the appellants
before the proper time arrived for loading the
machinery and coals. That they admittedly
declined to do, and therefore the cargo must be
held to have been properly stowed within the
meaning of the contract of affreightment.

There is only one other argument addressed
to us on behalf of the respondents which I think
it necessary to notice. It was said that when-
ever it became known to those engaged in loading
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! the ship that she could not, owing to the char-

acter of the goods sent forward, carry 2000 tons
dead weight, they were bound to make an intima-
tion to that effect, so as to give the respondents
an opportunity of substituting other goods for
the extra machinery. But the respondents were
fully aware of the terms of their contract, and
of the representation which they had made in
regard to the larger machinery. In my appre-
hension it was for them to consider what amount
or description of cargo they would furnish, So
long as the goods which they chose to send along-
side were capable of being properly stowed and
carried withont danger to the ship or her navi-
gation, the appellants could not reject them
on the ground that they were mnot of the
precise description contemplated in the guar.
antee. The appellants might be thereby re-
leaged, either in whole or in part, from their
undertaking to carry 2000 tons dead weight, but
they would not have been justified in refusing
to carry any safe and otherwise suitable cargo
which the charterers might find it possible or
convenient to ship.

I have accordingly come to the conclusion
that the so-called failure of the appellants to
fulfil their guarantee was due not to any act of
theirs, but to the act of the respondents, and that
the judgments appealed from must therefore be
reversed.

Lorp MacNAGHTEN—My Lords, the question
turns upon the true construction of a charter-
party in some respects peculiar. It is a charter
for the hire of a vessel for & lump sum from
Glasgow to Kurrachee. It has a note in the
margin as to the description of part of the pro-
posed cargo, and if contains this guarantee—
“Owners guarantee that the vessel shall carry
not less than 2000 tons dead weight of cargo.”
In effect the charterers say to the owners— ‘- We
want a vessel to carry to Kurrachee a general
cargo, including parcels of machinery ; we give
you the dimensions and number of the largest
pieces; will your vessel carry 2000 tons dead
weight?” The owners say ‘It will.” That is
I think, something more than a mere guarantee’a
of carrying capacity. It is a guarantee of the
vessel’s carrying capacity with reference to the
contemplated voyage and the description of the
cargo proposed to be shipped so far as that
description was made known to the owners.

It is not disputed that the ¢ Lauderdale” pos-
sessed a carrying capacity of more than 2000
tons dead weight.

It is admitted that the ‘‘ Lauderdale” did not,
in fact, carry 2000 tons.

It is admitted that & cargo up to but not in
excess of that weight, and consisting partly of
machinery and partly of coal and other goods
was tendered by the charterers, ’

It is not disputed that the carge so tendered
could not have been carried on the ¢ Lauder-
dale” unless the coal had been packed with the
machinery.

Though not admitted by the charterers, it is
I think, clear upon the evidence, and proveé
even by the testimony of the charterer’s wit.
nesses, that it is not proper stowage to pack
machinery and coal together. The coal is in-
variably crushed and injured. The machinery
genersally suffers too, especially if the coal be

NO. L.
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damp or the machinery of delicate construction.

Further, it seems to me that the fair result of
the evidence is, that in regard to the machinery
which was tendered for shipment and shipped,
the cargo was not such a cargo as was contem-
plated by the charter-party. It contained more
large pieces; it was more bulky in comparison
to its weight, and it was more awkward for
stowage than the terms of the charfer-party
would naturally have led the owners to expect.

These being the material facts of the case,
the clause in the charter-party on which the
question turns remains to be considered. The
charter-party has this provision—¢ Should the
vessel not carry the gnaranteed dead weight as
ahove, any expenses incurred from this cause to
be borne by the owners, and a pro rate deduction
per ton to be made from the first payment of
freight.

What is the meaning of this provision? What
is the event contemplated? Is it the ease of the
vessel (1) not actually earrying 2000 tons dead
weight from any cause whatever; or (2) net
carrying that weight from any cause not attribut-
able to the charterers?

I think it would be unreasonable to read the
provision as allowing abatement in the freight in
every case of short weight. Such a construction
would place the shipowners at the mercy of the
charterers. They might fill the whole space at
their disposal, and yet the cargo might be much
under the contemplated weight, and so the ship-
owners would lose their full freight without any
fault on their part.

I think that the provision was intended to
have effect in the event of the vessel not carrying
the specified weight, assuming the cargo ten-
dered to be such a cargo as was contemplated
by the charter-party—that is, an ordinary general
cargo with a fair and reasonable proportion of
machinery corresponding as to the largest pieces
with the numbers, dimensions, and weights
specified in the margin of the charter-party. In
other words (to put it most favourably for the
charterers), the provision was to come into effect
in the event of the vessel not carrying 2000 tons

. dead weight from any cause notf attributable to
the charterers.

I think that the loss of cargo space and the
short weight of the cargo carried on the
s« auderdale” were attributable to the char-
terers. It was their doing; I do mot say it was
their fault, They have committed no breach of
the charter-party. They were not bound to load
a full and complete cargo, and no blame there-
fore in the proper sense of the word attaches to
them. But I do not think that they could take
advantage of the stipulation for reduction of
freight unless they tendered a cargo of the
contemplated description and not in excess of
the specified weight. They did tender a cargo
of proper weight, but it was not of the eontem-
plated description, and the result was that that
cargo could only be stowed on board if stowed
improperly. The charterers were at liberty to
load the vessel with such goods as they pleased
not inconsistent with the intention of the charter-
party. They did not take the trouble to avail

themselves of the whole space at their disposal.

‘Why should the shipowners be fined for that?
I think that the charterers were altogether
wrong in contending that the shipowners ought

to have obtained the consent of the owners of
the machinery and the consent of the owners of
the coal to a method of stowage which would
have been improper without the consent of both,
I am unable to understand how any obligation of
that sort could fall on the shipowners.

It was said that the shipowners placed some
coal of their own, for which space was reserved
by the charter-party, among the machinery.
But that does not prove that it was a proper
thing to do. The observation seems to be matter
of recrimination rather than argument.

It was urged by the learned counsel for the
respondents that the charterers knew nothing
about the vessel except what was told them in
the charter-party. After the charter was signed
they gave the shipowners in ample time a list of
the goods they proposed to ship, specifying
weight and dimensions., With this list before
him the stevedore, it was said, had as good means
of judging whether the whole 2000 tons could be
shipped as if the goods had been arranged on
the quay alongside. It was contended that the
shipowners and the stevedore ought to have pre-
pared a scheme for loading the vessel, and that
when it was found that the whole quantity of
cargo eould not be shipped the shipowners
ought to have eommunicated with the charterers
and given them an opportunity of altering or re-
arranging the cargo. Now, that might have been
a reasonable course for the owners to have taken ;
I say nothing to the contrary. But advice un-
sought is not always welcome, and I am not sure
that if any such advice had been given to the
charterers they would not have told the ship-
owners that it was their business to take the
cargo and stow it the best way they could. Of
course the shipowners knew more about their
vessel than the charterers. But the charterers
ought to have known more about the cargo they
proposed to ship. There is no evidenee tending
to show that the vessel was of peculiar construc-
tion or different in any respect from what a
charterer with the charter-party before him would
have been led to expect. I cannot help adding
that if the charterers really felt so much in the
dark, and so helpless as they are now represented
to be, it would have been more natural for them
to bhave consulted the shipowners and the steve-

. dore than to have waited for advice without

giving any intimation that advice was expected
or that advice would be well received.

Neither the appellants nor the respondents
were, I think, conspieuously reasonable. But
the respondents were the more unreasonable of
the two, and, what is more to the purpose, I
think they took a wrong view of the construction
of the charter-party, and of their own position.

I therefors agree that the appeal ought to be
allowed.

Interlocutors appealed from reversed with costs,
and cause remitted to Court of Session with
directions to give the appellants decree for the
sum claimed by them, tegether with their
expenses in the Court of Session,

Counsel for the Appellants—Finlay, Q.C.—
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ster, Will, & Ritehie, S.8.C.
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