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boys at the school, all of whom used the
buildings B and D in common. Of these
270 boys only 40 are housed in the buildings
A and O, whereas the rest either reside in
their own homes or in boarding -houses
which are not in the occupation of the
appellants. "It is said that under such cir-
cumstances, and having regard to their
relative size and extended user, the build-
ings B and D cannot be regarded as belong-
ing to the buildings A and C, and that they
might as well be regarded as belonging to
the boarding-houses which are not in the
occupation of the appellants, or even to the
homes of the boys.

This argument would have weight if rule
2 were limited to cases in which the offices
sought to be included belonged solely to the
particular dwelling-house, %ut no such re-
striction is to be found in the language of
the rule, and I should hesitate to introduce
it. If logically applied it would exempt
from taxation offices not solely belonging
to or occupied with the particular dwellixﬁ%-
house, and there would not be much diffi-
culty in making adjustments to escape the
liability to taxation. i

On this point I agree with the view ex-
Rfessed in the Court of Appeal by the

aster of the Rolls that the buildings B and
D plainly belong none the less to buildings
A and C because other boys use them for
the same purpose as the King’s scholars
residing in A and C. There is no doubt that
the buildings B and D are not inhabited
dwelling - houses, and do not communicate
internaﬁ with an inhabited dwelling-house,
so that the only question to be determined
is whether they come within rule 2,

In my opinion the decision appealed
against is right, and the judgment of the
Court of Appeal should be affirmed.

Judgment appealed from reversed and
appeaf allowed with costs there and in the
Court of Appeal. No costs in Court of first
instance.

Counsel for the Appellants—Ryde, K.C.
—E. M. Konstam. gent — H. B, Willett,
Solicitor.

Counsel for the Respondent—Sir J. Simon,
K.C.(A.-G.)—Sir 8, Buckmaster, K.C. (8.-G.)
—W. Finlay, K.C.. Agent—Solicitor of
Inland Revenue.

HOUSE OF LORDS,

Tuesday, December 1, 1914.

(Before Earl Loreburn, Lords Atkinson,
Parker, Sumner, and Parmoor.)

COMMISSIONERS OF INLAND
REVENUE ». BROOKS.

Inland Revenue—Income Tax—Super-Tax
—Mode of Assessment— Duty of Special
Commissioners to Make their Qun Esti-
mate of Income—Finance (1909-10) Act 1910
(10 Edw. V11, cap. 8), secs. 66, T2—Income
Tax Act 1842 (5 and 6 Vict. cap. 35), secs.
163, 164.

An assessment by the General Com-
missioners for income tax in the pre-
ceding year is not binding upon the
Special Commissioners assessing for
super-tax.

The facts are detailed in their Lordships’

considered judgment, which was delivered

as follows :— .

EARL LOREBURN--I should have been glad
to accept the Attorney-General’s argument
because I cannot help feeling that the con-
struction rightly placed on this Act by the
Court of Appeal is likely to result in con-
siderable inconvenience without any corre-
sponding benefit. But upon the whole I
cannot escape from the conclusion at which
they felt themselves bound to arrive.

The substance of the controversy is this.
In order to fix ordinary income tax the
General Commissioners must find what is
the average of gains and profits made in his
business by a particular trader during the
specified three years. When this figure
has been determined on an appeal, the
determination is final under section 57 (10)
of the Act of 1880. In order to fix super-
tax, which is declared to be a duty of income
tax, the amount has to be estimated by
Special Commissioners, and they are re-
quired to estiinate the total income in the
same way as in case of exemptions from the
ordinary income tax. The tribunal is
different, but the principle is to be the
same. In the present case Mr Brooks’
average income for the three years from
his business was determined by the General
Commissioners on appeal to be £6331. When
he was required to pay super-tax it was
necessary to ascertain this average income
for the same three years, because the result
would be a part of his total income upon
which he ha(f to pay super-tax. But being
dissatisfied with the determination of the
General Commissioners he claimed that he
was not bound by this determination for
super-tax purposes, and requested the
Special Commissioners to investigate it over
again and come to their own conclusion.
The Crown claimed that he was bound by
what had been already determined. We
have to say whether he is bound or not.

I do not think we can say that, apart
from statute, there is an estoppel, because
sections 66 and 72 of the Act of 1909-10 tell
us that the figures for super-tax are to be
estimated by the Special Commissioners,
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‘When one Act requires a particular figure
to be fixed by ene set of men, and then
requires a larger whole which includes that
particular figure to be fixed by another set
of men, the specific direction will prevail.
Therefore the sole question is whether, on
the construction of the Act of 1909-10, whlph
brought super-tax into existence, the Special
Commissioners are obliged to accept the
determination of the General Commis-
sioners. :

It was argued that the whole of the In-
come Tax Acts are incorporated with the
Act creating super-tax, and that therefore
section 57 (10) must be applied, and the
determination of the General Commissioners
on the figure in question is final and bim}-
ing on the Special Commissioners. It is
quite possible, indeed probable, that this
was intended, but when I look at section
57 (10) it seems to me that it does not say
more than that the determination is final
as regards an assessment for that tax, and
no further appeal upon it is to be enter-
tained by that tribunal. The language used
is as follows—¢ Appeals once determined
by the General Commissioners or by the
major part of them present on the day
appointed for the hearing of appeals shall
be final, and neither the determination of
the Commissioners nor the assessment then
and there made thereupon shall be altered
at any subsequent meeting or at any other
time or place except by order of the High
Court when the case has been referred as
provided by this Act.”

It does not say that the determination is
to be final for all purposes. When, there-
fore, another tax is imposed by another
statute, whether it be a duty of income tax
or not, and a different tribunal is directed
to estimate the same figure as part of a
greater whole, I do not read the section as
imposin%l upon the new tribunal a duty to
accept the determination of the old. It
seems a great pity that such a piece of work
should be done over again, an unneces-
sary vexation and expense to the Crown,
but the possibility has been left open in the
wording of a difficult Act dealing with an
intricate subject.

I think this appeal should be dismissed.

LorDp ATKINSON—I concur. The respon-
dent was, in respect of the balance of the
profits of his business for the year ending
the 5th April 1909, assessed to income tax
under Schedule D in the sum of £400 by a
first assessment, and in the further sum of
£3600 by a second assessment. He appealed
against this second assessinent to the Com-
missioners for general purposes for the
division of Middleton, in Lancashire, who
raised his assessment to £6331. He did not
apply under section 59 of the Taxes Manage-
ment Act 1880 to have a case stated, but
paid the tax on this sum of £6331.

On the 10th June 1910 the Special Com-
missioners required him to make a 1eturn
of his income from all sources for the pur-
pose of assessment for super-tax for the
year ending the 5th April 1910 in pursuance
of section 72, sub-section 2, of the Finance
Act 1910.

The respondent in reply to this requisi-
tion declared that his incotne from his busi-
ness was £400 per annum, and his income
from all sources to be £2039, 3s. 4d. per
annum,

The Special Commissioners being dis-

satisfied with this return, in exercise of
their powers under sub-section 5 of section
72, assessed him in the sum of £8064 as his
total income, including the sum of £6331 in
which he had already been assessed by the
said Commissioners for General Purposes.
- In reference to this last item, it was, on
behalf of the appellants, contended that
this assessment so made upon appeal was,
as it were, a chose jugée, and that the
Special Comiissioners were bound under
the provisions of section 66, sub-section 2,
of the Act of 1910 to take that sum as the
income of the respondent from his business
for the J)urposes of the super-tax for the
year ending the 5th April 1910.

The Commissioners yielded to this con-
tention, and held themselves precluded from
receiving the evidence which the respondent,
tendered to show that this assessment was
erroneous, and that his true income from
his business was £400 as he had declared.

The sole question for decision upon this
appeal is whether these Commissioners
were, upon the true construction of this
sub-section 2, right in so holding, or whether
they were not bound to estimate de novo
for themselves the amount of the respon-
dent’s income from all sources, including
his trade and business.

By section 66 an additional income tax,
styled a super-tax, for the year commencing
on the 6th April 1909, on the excess over
£3000 per annum of the income of any
individual whose total income from all
sources exceeds £56000 per annum, is imposed.

It may well be, and no doubt often is,
that the only source of income of such a
person is the balance of the profits and
ga,ins of his trade, business, or profession
in respect of which he is assessable to ordi-
nary income tax under section 100, Schedule
D, of the Act of 1842. No indication, how-
ever, is given in this section that the
amount of these profits and gains deter-
mined for the purposes of that schedule
is to be accepted without investigation
by the Special Commissioners as the true
amount of the taxpayer’s income from the
profits of his trade or business. On the con-
trary, sub-section 2 of section 66 prescribes
‘“that the total income of any individual
from all sources shall be taken to be the
total income from all sources, estimated in
the same manner as the total income from
all sources is estimated for the purposes
of exemptions under the Income Tax Acts.”
No distinction is here made as to the
manner in which the income from different
sources, assessed under the different sche-
dules of the Act, is to be dealt with. The
total is to be “estimated.”

Section 72 of the Act of 1910 prescribes
that the super-tax shall be assessed and
charged by the Commissioners for the
special purposes of the Act relating to
income tax referred to as the Special Com-
missioners. It is upon them the duty is
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cast of ‘““estimating” the taxpayer’s total
income. To aid them in this the taxpayer
is required to make a return of his total
income. That must, I think, mean what
he, according to the best of his belief and
judgment, considers his total income to

e, and not what some persons other than
those Special Commissioners may have
decided that it or any part of itis. And if
he fails to make this return or the Special
Commissioners are not satisfied with any
return he may make, then they are em-
powered to make an assessment of the
super-tax, not, be it observed, according to
what some other body or some other persons
may have determined, but to the best of
their own judgment.

In the case of a man whose business or
profession is his sole source of income, it is
obvious that if the contention of the appel-
lants be right the Special Commissioners
would estimatenothing, make noassessment
according to the best of their own judgment,
but without thought, investigation, or in-
quiry merely adopt and register the con-
clusion of others.

Some reliance was placed on the provi-
sions of section 57, sub-section 10, of the
Taxes Management Act 1880, to the effect
that the decision on appeal of the Commis-
sioners for General Purposes shall be final,
and that neither their determination *‘nor
the assessment then and there made there-
on shall be altered at any subsequent meet-
ing or at any time or place except by order
of the High Court, when a case has been
required as provided by that Act.” The
italics are mine.

This is by no means the only or the
earliest provision as to the finality of such
determinations and assessments, though
perhaps it is the most explicit.

By section 126 of the Income Tax Act of
1842 the decisions on appeal of the Commis-
sioners for General Purposes in reference to
Schedule D are made final and conclusive.
So likewise, by section 130, are the decisions
of the Special Commissioners on the same
matters when the appeal is made to them
instead of to the former Commissioners.

‘When one turns to the special sections of
the Act of 1842 dealing with the claims to
exemptions, numbered 163-167 inclusive,
one finds a system of procedure prescribed
which takes no account whatever of the
determinations and assessments declared
by the earlier sections to be final and con-
clusive ; on the contrary, they clearly indi-
cate that a new inquiry and investigation
into the merits of the claim is to take place
under the set of supplementary and special
rules set, forth in section 164.

But the system of procedure thus pre-
scribed is the very thing which, according
to the provisions of section 66, sub-section
2, of the Act of 1910 is to be followed in
estimating the total income of the taxpayer
for the purposes of the super-tax.

This section 164 requires that the person
claiming an exemption shall serve upon the
assessor of his parish a notice of his claim,
together with a declaration and statement
in such form in effect as is by section 190
directed, declaring and setting forth all the

sources of his income, the particular amount
arising from each source, any interest or
payment ‘charged thereon whereby the
claimant’s income would be diminished, and
every sum which the claimant may have
charged or be entitled to charge or to deduct
or retain under the authority of the Act.

‘When Schedule G, referred to in section
190, head 17, is looked at, it will be found
that the declaration must contain, amongst
other things, a declaration of the amount
of value or property or profits returned or
for which the claimant has been or is liable
to be assessed. ’

If the inspector or surveyor who is entitled
to inspect and take copies of this declara-
tion should not, within a time specified,
object to it, the Commissioners may allow
the claim, and if he should object to it on the
ground that he has reason to believe that
the income of the claimant, and the other
particulars required by the Act to be de-
clared or set forth, are not truly or fully
declared or set forth in any specified par-
ticular, then the merits of the claim for
exemption are to be heard and determined
upon appeal before the Commissioners for
General Purposes, under and subject to such
rules and regulations and penalties as other
appeals are under the Act heard and deter-
mined.

It would certainly appear to me that if the
claimant should state and declare that he
was extravagantly assessed under Schedule
D, the Commissioners for General Purposes
would wholly fail to discharge the duty
imposed upon them if they merely accepted
the assessment already fixed upon appeal
under this latter schedule, and refused to
permit any inquiry into its justness or
correctness. That would not be a hearing
and determination of the merits of the
claimant’s claim, and in the case where the
claimant’s sole source of income was the
profits of his trade would be little more
than a mockery.

In my view, therefore, the provisions as
to the finality of the determination of the
Commissioners for General Purposes, or of
the Special Commissioners on appeal, con-
ta,ine(i3 in sections 126 and 130 of the Act of
1842, as well as those contained in section
57, sub-section 10, of the Taxes Management
Act of 1880, do not mean that the deter-
minations respectively referred to are to be
final and conclusive, not only in the par-
ticular matter in which they were actually
pronounced, but in all other matters and
for all other purposes.

As Mr Ryde for the respondents put it,
correctly 1 think, section 57 (10) simply
means that there shall be no further pro-
ceedings before the Commissioners in the
particular matter of dispute or inquir
which is the subject of the appeal. I thinlz
the words in the sub-section, ‘‘and neither
the determination of the Commissioners nor
the assessment then and there made shall
be altered at any subsequent meeting, or
any other time or place, except by order of
the High Court,” go to show this.

I am clearly of opinion, therefore, that
the claimant was not estopped by statute
from questioning, in these proceedings for
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the estimation of the super-tax to which it
was sought to make him liable, the correct-
ness of the antecedent determination as to
the amount of the balance of the profits and
gains of his business under Schedule D.

It was not suggested, as I understood,
that he was estopped at common law. It
may be very absurd or illogical that the
amounts of these profits and gains should
be inquired into for a second time. But
this is a taxing statute, and taxes cannot
be imposed upon the subject under it unless
in strict accordance with its provisions.
The evil, if it be one, must be cured by
legislation.

%n my opinion, therefore, the decree
appealed from was right and should be
affirmed, and this appeal be dismissed with
costs.

LorD PARKER—I too am of opinion that
this appeal fails.

The ordinary income tax for the year
beginning the 6th April 1909 is imposed by
sub-sec. 1 of the 65th section of the Finance
(1909-10) Act 1910, and sub-sec. 2 of that sec-
tion provides that all enactments relating
to income tax in force on the 5th April 1909
shall, subject to the provisions of the Act,
have full force and effect with respect to
any duties of income tax thereby granted.

Section 66 of the Act imposes an additional
duty of income tax cal]e({’a super-tax. Itis
chargeable for the year commencing the
6th April 1909, in respect of the income of
any individual the total of which from all
sources exceeds £5000, at the rate of 6d. for
every pound of the amount by which the
total income exceeds £3000. The total in-
come of any individual for the purposes of
super-tax is to be taken te be the total in-
come of that individual from all sources for
the previous year, estimated in the same
manner as the total income from all sources
is estimated for the purpose of exemp-

tion or abatement under the Income Tax

Acts.

If the Act had contained no further pro-
visions, it can hardly be doubted that the
authority responsible for estimating the
total income of the individual and asses-
sing the duty thereon would, by virtue of
sub-sec. 2 of the 65th section, have been the
same as the authority responsible for the
assessment of ordinary income tax, and
that all the provisions of the Income Tax
Acts relating to ordinary income tax would
have been applicable to super-tax. But the
Act does contain further provisions. It is
provided by the 72nd section that the super-
tax is to be assessed and charged in all cases
by the Commissioners for the special pur-

oses of the Acts relating to income tax.

hese Commissioners may serve a notice on
any person requiring him to make a return
of his total income, and every person so
served is bound to make such return in the
form required by the notice. If default is
made in sending in such return, or if the
Special Commissioners aredissatisfied there-
with, they are to make an assessment ac-
cording to the best of their judgment.
Finally, all the provisions of the Income
Tax Acts relating, inter alia, to assess-

ments, appeals, and cases stated for the
opinion of the High Court, are by sec. 72 (6)
made applicable to assessments of super-
tax, so that the party assessed may appeal
against the assessment made by the Special
Commissioners, and, if he does so, any geter-
mination of the Special Commissioners on
such appeal and any assessment made there-
upon is by virtue of sec. 57 of the Taxes
Management Act 1880 final and binding,
except that a Special Case may be required
on a point of law.

So far there can be no dispute, but it is
contended on behalf of the Crown that sec.
57 of the last-mentioned Act has, by virtue
of secs. 65 (2) and 96 (4) of the Act of 1910, a
further effect with regard to super-tax.

The argument on which this contention
rests may be stated as follows :—For super-
tax purposes total income is to be estimated
in the same way as total income is estimated
for the purposes of exemption and abate-
ment. This refers us back to secs. 163, 164,
and 190, Schedule G (xvii), of the Act of 1842,
If those sections be examined it will, it is
said, be found that where a person claiming
exemption or abatement has been assessed
in respect of the profits and gains of a busi-
ness on an amount determined by the asses-
sing authority upon appeal for the purposes
of Schedule D, he is bound to return, in
respect of such gains and profits, the amount
so determined, and the estimating authority
is bound to accept such return, the deter-
mination being, under sec. 57 of the Act of
1880, binding on all persons and for all pur-
poses. Similarly it is said that where for
the f?urposes of Schedule D the amount of
profits and gains has been determined on
appeal, this determination is binding for
the purposes of super-tax, and neither the
party assessed nor the Special Commis-
sioners in estimating the total income can
go behind such determination.

I am far from being satisfied that the
determination on appeal of the profits and
gains of a business for the purposes of
Schedule D is binding on the authority
responsible for estimating total income for
the purposes of exemption and abatement.
Assuming, however, that it is so binding,
it does not, in my opinion, follow that it is
binding on the authority responsible for
estimating total income for the purposes of
super-tax. Total income for the purposes
of exemption and abatement may consist
wholly of the gains and profits of a business,
and if the amount of these profits and gains
had already been determined on appeal for
the purposes of Schedule D, the estimating
authority would, on the assumption I am
making, be precluded from themselves
making an estimate at all, and be bound
by an estimate made by another authority.

Similarly total income for super-tax pur-
poses may consist wholly of the gains and
profits of a business already determined on
appeal for the purposes of Schedule D, and
if the estimating authority be precluded
from making an estimate and similarly
bound, it can only be by treating a statu-
tory provision precluding an estimate in
certain cases as part of the manner in
which the estimate is to be made. I do
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not think that is a sound method of con-
struction.

“ Kstimate” implies coming to a con-
clusion on the amount which has to be
estimated after considering all the relevant
facts. The Special Commissioners have to
estimate total income for super-tax pur-
poses. They are expressly told to estimate
1t in the same manner as another authority
has to estimate total income for a different
purpose. This must, I think, mean that
they are to proceed as the other authority
would have to proceed when making an
estimate, and not as the other authority
would proceed when precluded from making
an estimate. Iam therefore of opinion that
the contention fails, nor do 1 think that the
provisions of secs. 65 (2) and 96 (4) of the
Act of 1910 taken alone could be held
to override the express provisions requiring
the Special Commissioners to estimate the
total income, that is, to determine the
amount after considering the relevant facts.

It was further suggested that on the

general principles of law governing estop- -

pels, neither the subject nor the Crown
ought to be at liberty to go behind the
amount of profits and gains when once
determined by any competent authority. I
do not dispute these general principles, but
it seems to me that where there is a statu-
tory provision requiring an estimate to be
made for a statutory purpose and by a
statutory authorit]y:, the principle of estop-
pel cannot be invoked to render the provi-
sion nugatory in cases where such principle
might otherwise have applied.
he appeal in my opinion fails.

Lorp SUMNER—Super-tax is ‘“‘an addi-
tional duty of income tax” payable *in
respect, of the income of any individual the
total of which from all sources exceeds” the
prescribed sum, and ‘‘for the purposes of
super-tax the total income of any individual
from all sources shall be taken to be the
total inceme of that individual from all
sources for the previous year, estimated in
the same manner as the total income from
all sources is estimated for the purpose of
exemptions or abatements under the Income
Tax Act.” The question on this appeal is
whether the Commissioners for Special Pur-
poses, sitting at Birmingham, when making
this estimation for the purposes of super-
tax for the year 1909-10, were bound to take
that constituent of the respondent’s income
from all sources, which consisted of profits
or gains from his trade, at the figure at
which it had been taken by the Commis-
sioners for General Purposes for the division
of Middleton in Lancashire, when assessing
him to income tax under Schedule D for the
year ending the 5th April 1909.

The answer depends entirely on the con-
struction of the relevant sections of the
Finance (1909-10) Act 1910, and of the Acts
incorporated with it, and it applies equally
whether the General Commissioners were
right or wrong, whether a patent mistake
had been made in the facts or the exact
truth had been discovered to several places
of decimals, whether the conduct both of
the taxpayer and the General Commis-

‘web which they have woven.

siomers was impeccable, or whether miscon-
duct of any kind were imputable to either
or both of these parties.

Section 96 (4) of the Finance (1909-10) Act
1910 clearly incorporates with these enact-
ments relating to super-tax many prior
enactments, and particularly section 57 of
the Taxes Management Act 1880, 1t is,
however, purely an incorporating section,
and the effect of that incorporation in this
case is to be decided by reading and con-
struing together sections 163, 164, and 190
of the Income Tax Act 1842, section 57 of
the Taxes Management Act 1880, and sec- -
tion 66 of the Finance (1909-10) Act 1910.

The case for the Crown involves two pro-
positions. The first is that in estimating a
subject’s total income from all sources %or
the purﬁose of exemptions or abatements
under the Income Tax Acts, as they stood
prior to 1910, the General Commissioners
would be bound to reject evidence of his
actual profits or gains from his business
and to adopt exclusively the figure at which
they had been, in fact, taken for the pur-
gose of assessing him to income tax under

chedule D.

The second is that the Commissioners for
Special Purposes are equally so bound when
estimating his total income from all sources
for the previous year for the purpose of
assessing him to super-tax.

Even assuming the first proposition to be
true, the second is only established if either
(a) the finality prescriged by section 57 (10)
of the Taxes Management Act 1880 leads to
this result; or (b) if the enacting part of
section 190 of the Income Tax Act 1842,
coupled with paragraph xvii (1) of the
schedule to that section, substitutes the -
amount * for which the claimant hath
been assessed,” in cases where he has been
assessed, for ““the amount of value or pro-
perty or profits returned.”

I am quite unable to see how section 57 of
the Taxes Management Act 1880 can have
this result. The section occurs in the part
of the Act entitled ‘“assessment,” and the
tenor of the whole of its ten sub-sections
shows that it is, what it is called in the
headin%, a section about ‘‘appeals.” It
prescribes the procedure which a person
aggrieved by an assessment upon Eim is
to follow before and at the hearing of
his appeal by the General Commissioners.
Then the last sub-section, No. 10, provides
that when the Commissioners have deter-
mined the appeal their determination is
final. Neither they nor anyone else can
reopen it except under an order duly made
by the High Court.

Such a provision is no doubt very bene-
ficial. It was said during the argument
that finality is of the essence of the scheme
of the Income Tax Acts, and that it is
either the warp or the woof—your Lord-
ships were not told which—of the tangled
I cannot feel
that this much assists the dry interpretation
of the section. In an appeal against an
assessment to income tax, as the Legis-
lature imposed it before 1910, the litis con-
testatio comes to an end at a certain point.
Let it be assumed that thefinalityso attained
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takes effect also in an application for exemp-
tion or abatement from income tax as so
imposed. Why should it further take effect
upon an initial estimation for the purpose
of assessing another and a new tax—for
super-tax is another and a new tax none
the less though it is an additional duty of
income tax. % see nothing in section 57 of
the Taxes Management Act 1880 sufficient
to subject an original assessment to a new
tax to the special finality which in terms
is created for appeals from an assessment
to an old tax. There are no express words
to this effect in the Finance (1909-10) Act
1910, and the bare incorporation of section
57 of the Taxes Management Act 1880 with
Part 4 of the Act could not be held to have
so extreme an effect, unless othertvise it
would have no effect at all, which has not
been and could not be contended.

Section 190 and rule xvii of Schedule G of
the Income Tax Act 1842 seem to me in-
clusive in themselves. I will assume, with-
out deciding, that when there is an amount
‘‘for which the claimanthath been assessed,”
then it is so far ‘“applicable to the case” of
such persen as to make it his duty to state it
in his declaration in order to obtain exemp-
tion. Still this is nothing but his statement.
There is nothing to preclude him from also
stating the amount of value or profits or
groperty returned, so that both may come

efore the Commissioners. It is really sec-
tion 164 that determines the matter, for it
prescribes the powers and duty df the Com-
missioners by requiring them to hear and
determine the merits of such claim for
exemption, which, pro fanto, is exactl
what they would not be doing if, disregard-
ing the evidence before them or rejecting
the evidence tendered, they simply took a
figure fixed on another occasion by other
persons for adifferent thoughanalogous pur-

ose. The incorporation of this machinery
into the super-tax part of the Finance
(1909-10) Act 1910 does not alter it or cause
the provisions as to the form of the state-
ment to be signed by the claimant to prevail
over the provisions as to the determination
of the claim by the Commissioners on the
merits,

Again, the language of section 66 (2) of
the Finance (1909-10) Act 1910 is that for the
purposes of super-tax the total income in
question is to be the ‘‘total income . .
estimated in the same manner” as in the
case of a claim for exemption. To arrive
at an arithmetical conclusion, consisting of
an aggregate of various kinds of income, by
taking the amount of one of those kinds of
income from a figure fixed in another pro-
ceeding is to go much beyond anything
suggested by an ‘“estimation” or by the
‘“manner of estimating,” and I do not think
the argument that estimation of the total
is consistent with accepting one item with-
out estimation is sufficient, upon so obscure
an enactment, to preclude the taxpayer
from the right of proving the facts.

Finally, 1t was argued that, in the lan-
guage of Phillimore, L.J., ¢if the two parties
to a controversy have had the matter in
dispute finally determined between them
by an ultimate tribunal, they ought not,

nor ought either of them, to be allowed to
reopen this dispute on any such ground as
that the matter which has been decided
subsequently becomes an item in another
account, even though this other account
has, in respect of its other items or its cast-
ing, to be inquired into by a fresh tribunal.”
ith all respect 1 think this begs the
question; whether the ‘“matter in dispute,”
or some other matter, has been previously
determined, whether a reopening of the dis-
pute is involved, or rather an estimation,
according to the facts, are questions depend-
ing entirely on the construction of the Act.
For the rest this argument is a mere argu-
menfum ab inconvenienti, and is in itself
insufficient to entitle the Crown to prevail.
I tléink that the appeal should be dis-
missed.

Lorp PARMOOR—The respondent John
Hamer Brooks, who for several years has
carried on the business of a waste-paper
dealer in Lancashire, was assessed under
Schedule D by the Commissioners for
General Purposes for the year ending the
5th April 1909, at a sum of £6331, in respect
of the profits arising from his business. On
the 10th June 1910 the Commissioners for
the Special Purposes of the Income Tax
Acts required the respondent to make a
return of his total income from all sources
for the purpose of assessment to super-tax
for the year ending the 5th April 1910.
The respondent delivered a return in which
he declared his income from his said busi-
ness at £400. The Special Commissioners
were not satisfied with the return and made
an assessment in respect of the profits aris-
ing from the said business at £6331, declining
to take evidence, and holding that'section
66 (2) of the Finance (1909-10) Act 1910 ren-
dered it obligatory on them to accept the
sum of £6331 as the respondeut’s income
from his said business for the purpose of
assessment to super-tax.

The question is whether this decision of
the Special Commissioners is correct. Hor-
ridge, J., held that the Special Commis-
sioners were not bound by the assessment
of the Commissioners for General Purposes,
and this judgment was affirmed by the Court
of Appeal, Phillimore, L.J., dissenting.

Section 66 of the Finance (1909-10) Aect
1910 imposes an additional duty of income
tax, referred to in the Act as a super-tax.
For the purposes of this tax the total in-
come of the individual from all sources is
to be taken to be the total income of that
individual from all sources for the previous
year “estimated in the same manner as the
total income from all sources is estimated
for the purposes of exemptions or abate-
ments under the Income Tax Acts,” subject
to certain special conditions which do not
apFIy in the present case. There is not
only a statutory duty imposed on the Special
Commissioners to estimate the amount of
the total income, but the manner in which
the estimate shall be made is obligatory by
statute.

If the only duty placed upon the Special
Commissioners had been to estimate the
amount of the total income for the purpose
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of super-tax, in my opinion they would not
have fulfilled this duty by declining to con-
sider any evidence tendered by the subject,
and adopting as conclusive the assessment
of the Commissioners for General Purposes
of the business profits under Schedule D at
the sum of £6331. This, however, is not the
only duty of the Special Commissioners.
They have not only to make an estimate,
but to make it in a specified manner. The
manner is found in section 164 and section
190 (Schedule G, No. xvii) of the Income Tax
Act 1842. These sections make it clear that
the Special Commissioners should consider
evidence properly tendered to them and
make an independent estimate on their own
authority afterinquiry. I omit at thisstage
any reference to the argument founded on
section 57 of the Taxes Management Act
1880, since, for the reasons hereinafterstated,
that section does not, in my opinion, limit
in any way the duties placed upon the
Special Commissioners by section 66 of the
Finance (1909-10) Act 1910.

Section 164 and section 190 (Schedule G,
No. xvii) of the Income Tax Act 1842 contain
a full machinery for inquiry and estimate
when a claim for exemption is made against
the Orown, and enable the particulars of all
the figures to be investigated on which the
claimant relies in support of his claim for
exemption., The section enacts that, to-
gether with a signed declaration and state-
ment, the claimant shall declare and set
forth in his claim all the particular sources
from whence his income arises, and the par-
ticular amount arising from each source.
It would therefore be incumbent on the
claimant, where a portion of hisincome was
derived from profits of business, to declare
and state the particular amount arising
from such business. This declaration an
statement every inspector or surveyor is
at liberty to peruse or examine. If the
inspector or surveyor does not object there-
to, the Commissioners may allow such claim
for exemption and discharge the assessment
made upon any property or profits of the
claimant. If the I1nspector or surveyor
objects to any such claim in writing, and
suggests that he has reason to believe that
the income of such claimant, or any other
particular required by this Act to be declared
or set forth, is not truly or fully set forth in
any specified particular, then the merits of
such claim for exemption are heard and de-
termined upon appeal before the Commis-
sioners, under and subject to such rules,
regulations, and penalties as other axg)eals
under the Act are directed to be heard and
determined. Thus under section 164 the
Commissioners in the case of a claim for
exemption have full power to inquire into
the particulars on which the claim is based.
They are further under an obligation, if
the “inspector or surveyor objects to the
claim, to hear and determine the merits of
the claim. The Special Commissioners for
the purpose of super-tax are directed to
estimate in the same manner as for the
purpose of exemption or abatement, and
cannot refuse to &tertain evidence or to
consider the merits in a case in which it is
properly tendered for their consideration.

Section 190 (Schedule G, No. xvii) points
to the same conclusion. It does not direct
a declaration of the assessment made for
the purpose of income tax under Schedule
D, but a declaration of the amount of value
or property or profits returned, or for which
the claimant has been or is liable to be
assessed. In other words, whether the
claimant has been assessed or not, he is
required to make a declaration of profits
returned or for which he has been or is
liable to be assessed, and on this informa-
tion the Crown can claim full investigation.

The Attorney-General in his argument for
the appellant relied on section 57 (3 and 10)
of the Taxes Management Act 1880. It was
contended that the effect of this section
was to make the assessment of £6331 by the
General Commissioners under Schedule D
conclusive for all purposes. If this is the
effect of the section, then the Special Com-
missioners for super-tax would have no
option. Their decision to accept this figure
would be right, and they would properly
have rejected the claim of the respondent
to adduce evidence in support of this case.

I do not doubt that this section applies to
the whole series of Income Tax Acts, in-
cluding the Acts of 1842 and 1910, but this
leaves open the question of its true mean-
ing and construction. Section 57 (8) gives
a right of Appeal to the General Commis-
sioners, and section 57 (10) provides that the
determination of the hearing on such appeal
shall be final, and that such determination
of the assessment shall not be altered at
any subsequent meeting, or at any other
time and place, except by order of the High
Court. In the present case there has been
no order of the High Court. - The section
does no more than make the determination
of the General Commissioners final in the
case which comes before them on appeal. It
has no reference to the powers and duties of
the Special Commissioners, and in no way
derogates from their obligation to estimate
for the purpose of super-tax the total in-
come from all sources in accordance with
the statutory directions and requirements.

The questions involved in this case are
simply questions of statutory interpreta-
tion. In my opinion the appeal fails,

Appeal dismissed.
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